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In one of the more dramatic reactions to the propo-
sal for the incorporation of a right to be forgotten 
into the reform of data protection, Jeffrey Rosen said 

that it “represents the biggest threat to free speech on 
the Internet in the coming decade.”1 Though somewhat 
more hyperbolic a reaction than others, it was not unre-
presentative of a strong stream of argument, particu-
larly in the United States. The right to be forgotten was 
– and often still is – seen as fundamentally in conflict 
with freedom of expression, a law that acts primarily 
as censorship, and a way for people to hide their past or 
even rewrite history. 

When, in 2014, the Court of Justice of the European 
Union (CJEU) ruled that, in one particular way, such a 
right already existed under the old data protection re-
gime, in the Google Spain case2,  the reactions were in 
some ways even more dramatic. More than 150 acade-
mic pieces were written about the subject in the mon-
ths that followed3, many of which noted the conflict 
with freedom of expression and saw the ruling as fun-
damentally flawed4. Those defending both the right 
and the decision in Google Spain largely defended it in 
relation to protecting privacy, making Google more ac-
countable, and providing some kind of a check on the 
dangers associated with the seemingly eternal memory 
of the internet. 

Those arguments have continued ever since the ruling, 
without reaching any firm conclusion, and have lost 
their impetus and fire not because of any real resolution 
but because the right, as implemented by Google (in a 
way that will be described later in this working paper) 
has not had as dramatic an effect as the likes of Rosen 
might have suggested. They are likely to be invigorated 
by the coming into force of the General Data Protection 
Regulation (GDPR) in May 2018, when the new version of 
the right – now described as the right to erasure, with 
the ‘right to be forgotten’ only in parentheses – comes 
into effect. 

This working paper, however, is not intended to repeat 
those arguments. It is not about the way that the right 
works in relation to privacy, or indeed in relation to the 
checking or boosting of Google’s power. Instead it makes 
a bolder claim – that rather than being in conflict with 
freedom of expression, the right to be forgotten, speci-
fically as it relates to search engines as explored in the 
Google Spain ruling, if properly constituted and applied 
is primarily a positive force for freedom of expression. 
It generally helps both freedom of expression and its 
complementary right, access to information, more than 
it hinders or harms them.

The right to be forgotten is generally portrayed as a restriction on freedom of speech, but the 
situation is more complex than this. In some ways the right to be forgotten works in favour of 
both freedom of speech and access to information – helping both those who wish to have their 
work accessed and those seeking information. Indeed, as this paper argues, if the right is properly 
implemented, the benefits to freedom of expression may well outweigh the risks. 

1. In 2012, in the Stanford Law Review online, at https://www.stanfordlawreview.org/online/privacy-paradox-the-right-to-be-forgotten/ 
2. CJEU Google Spain SL, Google Inc. v. Agencia Española de Protección de Datos (AEPD), Mario Costeja González, Case C-131/12, 
ECLI:EU:C:2014:317  
3. See Powles and Larsen’s compilation of academic commentaries, online at http://www.cambridge-code.org/googlespain.html 
4. For example Lyons in TechPolicyDaily (at http://www.techpolicydaily.com/technology/right-forgotten-forget/), Proops for The Lawyer 
(at https://www.thelawyer.com/issues/online-may-2014/privacy-but-at-what-price/) and academically Kulk, Stefan and Zuiderveen 
Borgesius, Frederik J., 2014 Google Spain v. González: Did the Court Forget About Freedom of Expression? (September 4, 2014). Euro-
pean Journal of Risk Regulation. Available at SSRN: http://ssrn.com/abstract=2491486 
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The argument is made through an examination of how 
search engines work, how search engines are used, 
and the respective rights of different parties involved 
– some of whose rights have not, at least in general, 
been considered in the debate at all. Specifically, the 
right to freedom of expression of those whose stories 
about a person are not subjected to the right to be for-
gotten, and the right to access to information of people 
wanting to find accurate, up-to-date and relevant in-
formation about a person. It is the latter, perhaps, that 
are the most important in the grand scheme of things, 
particularly when one of the key roles of the internet is 
considered: its role as a digital reference system.

ThE rolE of InTErnET as a dIgITal rEfErEncE 
sysTEM 

The internet has many different roles in today’s society. 
It is a communications medium, a business platform, 
a political platform, a space for technological innova-
tion and experimentation, a governmental infrastruc-
ture and much more. One of the key roles, however, 
is as a digital reference system. That is, as a system 
through which information can be accessed, facts can 
be checked and cross-checked and so forth. The gene-
ral presumption is that if information is anywhere, it is 
on the internet. There is a paradox about the nature of 
this digital reference system: at one level people know 
that nothing on the internet can be trusted, but on 
another level they know that they can use the internet 
to check up on things.

On a practical level, however, the key point is that 
people use the internet in this way. In particular, people 
use Google (and to a lesser extent other search engines, 
because Google still has the lion’s share of the search 
engine market, particularly in Europe) in this way. If you 
want to find out information, you ‘Google’ it. If you want 
to check information about a particular person, you 
Google it. This may not be the only thing that you do 
to find the information or test some other information 
that you have obtained in some other way – but it is 
likely to be one of the main things that you do, particu-
larly if the matter is not of the highest importance. In 
general practice, by the general population, it can rea-
sonably be seen as something ‘normal’ to do.

This means that the way that there is a public interest 
in the way that the internet functions, the way that 
search engines function – and specifically in the way 
that Google functions. If people are to use the internet 
as a digital reference system, and use Google as the 
means to access it – and the route to the information 
– they have an interest in that reference system being 
reasonably accurate and up-to-date, and in that means 
of access presenting them with the most appropriate 
(and again accurate and up-to-date) information.

a PublIc InTErEsT In sEarch MEchanIsMs?

How, then, is that public interest – in effect the right 
of the public to access to information – to be satisfied? 
Without such mechanisms as the right to be forgotten, 
it is in essence relying on the appropriate functioning of 
the Google algorithm. When something is searched for, 
it is that algorithm that determines what is presented, 
and in what order. This latter part, the order in which 
search results are presented, has been noticeable by 
its absence in many of the analyses of the effects of 
the right to be forgotten, and yet in practical terms 
it may be the most important part of the process. In 
2009, Van Deursen and van Dijk’s empirical research5   
indicated that more than 90% of people search do not 
read beyond the first page of search results, and more 
than 50% do not read beyond the first three results 
on that first page. Subsequent research has confirmed 
the essence of these findings6  - which has a direct and 
very significant effect. It is not just whether a link can 
be found through a search engine that matters in prac-
tice, but where that link can be found. Though what mi-
ght loosely be described as freedom of expression and 
access to information ‘purists’ might care only about 
the ‘right’ to access – if the information can actually be 
found, whether on page 1 or page 100 of the search re-
sults, then that ‘right’ is satisfied – the practical result 
of having information lower down on a search page is 
that this information, in practice is never found.

That in turn has two significant implications. Firstly, 
that the information about a person determined by a 
search may be incomplete, unbalanced and not up-to-
date if important, relevant and up-to-date information 
is too far down the search results to be found in prac-
tice. Secondly, that the speech ‘rights’ of those who 
have produced important, relevant and up-to-date in-
formation are impacted upon by the placement of links 
to their pages.

6. Using the Internet: Skill Related Problems in User Online Behavior; van Deursen & van Dijk; 2009, online at http://www.alexander-
vandeursen.nl/Joomla/index.php/publications/published-articles/30-using-the-internet-skill-related-problems-in-users-online-behavior

http://www.alexandervandeursen.nl/Joomla/index.php/publications/published-articles/30-using-the-internet-skill-related-problems-in-users-online-behavior
http://www.alexandervandeursen.nl/Joomla/index.php/publications/published-articles/30-using-the-internet-skill-related-problems-in-users-online-behavior
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This, it can be argued, means that people have a right 
to have their pages treated fairly and appropriately by 
Google. Indeed, this is something that has been conside-
red in a related context in the dispute relating to the UK 
search site Foundem7  and the ongoing anti-trust inves-
tigation into Google Shopping.8  In those examples, the 
question was effectively whether Google were either 
prioritising results that benefited them or ‘demoting’ 
results of what were in effect competitors. 

That these are issues primarily of competition law rather 
than anything immediately connected to freedom 
of speech (though these ar in essence speech rights) 
should not distract from the relevance here. Indeed, it 
should emphasis the complexity and paradoxical nature 
of our relationship with Google: sometimes we treat it 
as a neutral indexer of the internet, working for our be-
nefit in the service of freedom of speech and access 
to information, and sometimes as a purely profit-driven 
mega-corporation with only its own interests at heart. 
That paradox will be examined further in the conclusion 
to this paper.

At this stage, however, the key thing to note is that it 
does matter where results appear on the search page. 
Indeed, it is arguable that appearing, but outside the 
first page, has more similarity in effect with not appea-
ring at all than it does with being on the first page. The 
exclusionary effect of being placed beyond the first few 
results is in practice the same as being excluded from 
the rankings entirely.

ThE rIghT To bE forgoTTEn and sEarch rEsulTs

This needs to be considered when looking at the impact 
of the right to be forgotten – or to be more precise the 
right to be delisted, as set out in the Google Spain case. 
How this works in practice needs to be made clear. The 
relevant part of the CJEU ruled in Google Spain was in 
effect that at item should be excluded from the results 
of a search for a particular name. As Google interpreted 
the ruling, this was where a result was ‘inadequate, irre-
levant, no longer relevant, or excessive’.9

As implemented, that means that certain links would no 
longer appear if you searched for that particular name: 
it would be ‘delisted’. To understand how this impacts 
upon search rankings as well as what is simply included 
within the search results, consider a search for a person 

whose name is Hypo Thetical. Before the right is applied, 
imagine that the results for the search are:
1: “Story concerning a very important crime for which 
Hypo Thetical was one of many victims, but named spe-
cifically.”
2: “Another version of the story about the very important 
crime for which Hypo Thetical was one of many victims”
3: “Yet another version of the story about the very im-
portant crime for which Hypo Thetical was one of many 
victims”
4: “Old and irrelevant story about Hypo Thetical”
5: “Relevant and important story about Hypo Thetical
6: “Reasonably interesting story where Hypo Thetical is 
mentioned”
7: “Interesting and relevant link to work by Hypo Thetical
8: “Another interesting link analysing work by Hypo The-
tical by Another Writer
9: “Critical analysis of Hypo Thetical’s work by A Sceptic”

Based on the evidence above about how people in 
practice use search results, without the right to be for-
gotten being applied, the vast majority of people would 
only click on the story about the very important crime. 
A few would click on the old and irrelevant story about 
Hypo Thetical, and one or two on the relevant and im-
portant story. Almost none would find the ‘interesting 
and relevant link’ to Hypo Thetical’s work, or the link to 
the analysis of Hypo Thetical’s work by a third party.

The detailed ways that search engines work, including 
their algorithms, are closely guarded trade secrets, and 
in all probability justifiably so. What we do know is that 
they use popularity and links as part of the process – a 
page that is already popular is more likely to be one that 
is found. This is logical, and does in practice mean that 
search engines take people to where others in the same 
situation have gone before, and to sites that have pro-
ven their worth, but it can also mean that ‘important’ 
and ‘newsworthy’ information can be prioritised where 
it should not necessarily be so. In the case of Hypo The-
tical it might well mean that the stories which are very 
important in themselves but not so important in relation 
to Hypo Thetical, particularly in terms of Hypo Thetical’s 
current life, find their way to the top of the search re-
sults. That then dominates the information about Hypo 
Thetical that is discovered through search.

Consider then applying the right to be forgotten. Hypo 
Thetical asks for the stories concerning their victimhood 

7. See for example Lao, Marina, ‘Neutral’ Search as a Basis for Antitrust Action? (April 4, 2013). Harvard Journal of Law and Technology 
Occasional Paper Series -- July 2013. Available at SSRN: https://ssrn.com/abstract=2245295 
8. See http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1_39740
9.  https://www.google.co.uk/policies/faq/
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in the crime to be delisted, and for the Old and Irrelevant 
story to be delisted, and Google complies. The first four 
results are then removed, and the search results read:
1: “Relevant and important story about Hypo Thetical
2: “Reasonably interesting story where Hypo Thetical is 
mentioned”
3: “Interesting and relevant link to work by Hypo Thetical
4: “Another interesting link analysing work by Hypo The-
tical by Another Writer
5: “Critical analysis of Hypo Thetical’s work by A Sceptic”

What needs to be noted is that it is not just that the 
delisted links are removed, but that the links that were 
below them in the search results have been promoted. 
From the perspective of most searchers, this is a far 
more valuable selection of links concerning Hypo The-
tical – and it must be remembered that this change 
applies only for searches directly concerning Hypo The-
tical. In terms of access to information, the result after 
the right to be forgotten is applied are better than they 
were before it.

ThE rIghT To bE forgoTTEn and frEEdoM of Ex-
PrEssIon

We need to consider whose speech and access to infor-
mation rights are being impacted upon by this kind of 
application of the right to be forgotten, and in what way. 
The negative impact upon freedom of speech has been 
discussed many times, as noted above, but it is impor-
tant to be clear about exactly who is affected.

The first ‘person’ whose rights impacted upon is Goo-
gle. Google at times seems to portray itself as a kind of 
‘mere conduit’, organically generating results for which 
it has little direct responsibility, and at other times as a 
clear ‘speaker’ with what in the US are set out as First 
Amendment rights.10 The right to be forgotten clearly 
impacts directly upon Google’s freedom of expression, 
limiting what they can say in their search results. How 
much it impacts upon their freedom is one of the key 
factors to be considered when looking at the overall im-
pact of the implementation of the right.

The second set of people whose rights are impacted 
upon negatively are those whose stories are delisted: 
the writers of journalistic pieces or blogs, the publishers 
and others involved. Their pieces of work will not be lin-
ked to as much, and will not, therefore, be read as much.
The third set of people whose rights are infringed are 

those who might want to read those stories, rather 
than the more apparently relevant stories which have 
been promoted as a result of the removal of the delisted 
links.

Next, consider those whose speech and access to in-
formation rights are being affected positively by the 
change brought about by this application of the right 
to be forgotten. First and most obviously, the searchers 
who were looking for accurate, relevant and up-to-date 
information about Hypo Thetical. They have been able 
to find that information more easily – indeed, they may 
actually find it rather than pass it by. Their rights have 
been enabled through the application of the right to be 
forgotten.

The second group, and the group generally ignored 
in the analysis of the right to be forgotten, are those 
whose links have been promoted by the application of 
the right. In this case, the journalists who wrote the ‘re-
levant and important’ story and ‘reasonably interesting 
story’ which moved up to the top of the search results 
will have their stories found and read more often. Hypo 
Thetical’s own speech rights (as opposed to their pri-
vacy and reputational rights which have been more 
often considered in the balancing exercise) have been 
enhanced by the rise of their work from 7th (and rarely 
read) to 3rd (and much more commonly read) in the 
list. Similarly, the rights of Another Writer and A Scep-
tic have been enabled – their works have gained much 
more prominence, and might even have moved from 
the second (almost never read) page of search results 
to the first.

The situation, therefore, is not as simple as it might 
seem at first. The right to be forgotten does not just 
have a negative impact on freedom of expression and 
access to information, but a complex one, with positive 
effects on some and negative effects on others. The 
question then to ask is how to balance those effects, 
and what the overall impact of the application of the 
right is upon freedom of expression and access to in-
formation.

10 See for example Volokh, Eugene, and Falk, Donald M, 2012, First Amendment Protection for Search Engine Results, online at http://vo-
lokh.com/wp-content/uploads/2012/05/SearchEngineFirstAmendment.pdf 
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11. From Barendt, E, Freedom of Speech (OUP 2005) p7, 13, 18, 21 respectively
12. See Bernal, P.A., 2014, ‘“The EU, the US and the Right to be Forgotten”: Chapter 4 in ‘Reloading Data Protection: Multidisciplinary 
Insights and Contemporary Challenges’, Springer 

balancIng rIghTs?

The first step is to consider what the purpose of free-
dom of expression is intended to be – and, further, what 
the purpose of human rights is in general. Barendt des-
cribed his four ‘grounds’ for freedom of speech as:
(i) The discovery of truth
(ii) As a necessary element of self-fulfilment
(iii) To enable citizens to participate in democracy
(iv) Suspicion of government11

Barendt, it should be noted, was considering freedom of 
speech for individuals rather than corporations – preci-
sely how the speech rights of Google should be conside-
red, outside of a technical First Amendment discussion 
is on these terms at least a difficult if not entirely moot 
point. It should further be noted that, in more gene-
ral terms, human rights are intended to empower the 
relatively weak and protect them against the relatively 
strong. In more traditional terms, this means protec-
ting individuals against the state, but in a more complex 
environment where corporate power is increasingly im-
portant this must also mean protection from the often 
overwhelming power of the corporations.

That then brings a question of whose speech and infor-
mation rights are being impinged upon in a more harm-
ful way, and whose are being aided more appropriately 
by the inclusion of exclusion of the right to be forgotten. 
Do the rights of those whose stories might no longer be 
linked to outweigh the rights of those whose stories will 
as a result get more exposure?

When Barendt’s four grounds are considered, the first is 
the most important in this context. Both sides have a 
claim to it – but if the terms of the right to be forgotten 
are applied well (an important caveat that will be dis-
cussed below) then the claims of those whose stories 
are ‘inadequate, irrelevant, no longer relevant, or exces-
sive’ are unlikely to outweigh those whose stories are 
not.

When the rights of those seeking information – the 
discovery of truth, in Barendt’s terms – are taken into 
account, the balance shifts further in the direction of 
the right to be forgotten as a positive force, again with 
the crucial caveat of appropriate application being taken 
into account. Search results with ‘bad’ results stripped 
out are better search results, making the discovery of 
truth easier.

The second ground – the necessary element of self-ful-
filment – is harder to assess, though when what mi-
ght be called the ‘reputational’ elements of search re-
sults from a personal search are taken into account, 
the rights of the person being searched for are likely to 
outweigh those whose stories are being excluded from 
searches for that person. The same might be said of the 
third ground – the reputational side as well also comes 
into play – whilst the fourth ground is not directly rele-
vant, or at least should not be, as will be discussed when 
considering the all-important caveats.

The next question is how Google’s freedom of speech 
rights into the equation. Google’s role in providing an 
opportunity for others to express themselves and to 
seek information has, in effect, already been taken into 
account when considering the rights of those people. 
Google’s own rights are rather different. They do not 
really fit into Barendt’s terms: a corporation does not 
have any need to discover truth, or any need for self-ful-
filment, nor to participate in democracy or to be suspi-
cious of government. That does not mean that Google 
has no speech rights – but it does mean that they are 
somewhat different, and should be weighed somewhat 
differently in the balance. As an enabler of others’ 
rights, Google is crucial. As a claimant of its own rights, 
it is hard to argue that Google holds such an exalted 
position. Indeed, it is more arguable that Google’s rights 
and needs in this area are primarily commercial rather 
than speech related.12  

There are two other important considerations to add 
to the picture. The first is to remember that in its cur-
rent form, as implemented by Google and as ruled by 
the CJEU (according to most interpretations) the impact 
is only on links. Source information, and actual stories 
are not deleted. Thus the speech rights of those who 
have written those stories are not restricted as much 
as they might appear. This isn’t rewriting of history, just 
a minor alteration in the index, and only where it re-
lates to searches using the name of the subject. When 
the GDPR comes into play and with it the possibility of 
demanding the deletion of source data, very different 
balances need to be made. Delisting a story from parti-
cular search results is very different in speech terms to 
demanding its entire deletion from the internet.

The second is to look at the relative power of those in-
volved, remembering that rights are intended to protect 
the weak from the strong. Part of the reason for this is 
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13. https://www.google.com/transparencyreport/removals/europeprivacy/?hl=en 
14. See for example https://www.theguardian.com/technology/2015/jul/14/google-accidentally-reveals-right-to-be-forgotten-requests 
15. See for example https://www.theguardian.com/technology/2015/may/14/dear-google-open-letter-from-80-academics-on-right-to-
be-forgotten 
16. See for example https://techcrunch.com/2016/09/08/the-need-for-algorithmic-accountability/ 

that the relatively strong generally have other ways to 
exercise their rights – particularly in comparison to the 
weak. Here, Google have immense power, so putting a 
minor restriction on their speech rights (and again, the 
caveats need to be considered very carefully) should not 
be considered impossible if by doing so the speech rights 
of those weaker than them are improved as a result. 

crucIal cavEaTs

As noted a number of times above, all of this is predi-
cated on the right to be forgotten – in its ‘delisting’ form 
– being implemented in an appropriate form. It means 
not allowing it to be used to reduce access to important 
and relevant information, or to protect powerful people 
against scrutiny. Theoretically this should be the case: 
it should not apply to ‘public figures’, and Google’s de-
cisions about whether to accept a delisting should be 
based on exactly these kinds of criteria.

Whether it actually does so in practice is not as easy to 
be clear about. The surface level information in Google’s 
transparency report13 appears reasonable, and the data 
scraping exercise by Sylvia Tippmann and Julia Powles14  
suggests that the right has generally been used in ap-
propriate ways, removing links to private information on 
social media sites rather than information important 
in public terms – but it is hard to be certain. Google’s 
transparency report is very limited, and the examples 
they provide are self-selected and how representative 
they are of the underlying trends is impossible to verify.
Without more clarity and transparency on the imple-
mentation, the theoretical benefits to freedom of ex-
pression outlined above cannot be supported in prac-
tice. More transparency is needed. Google has so far 
resisted this: the letter from 80 academics in the field 
in May 201515  requesting this has not yet be responded 
to in any meaningful way. If the right to be forgotten is 
to be something positive, this is critical.

a PosITIvE rIghT To bE forgoTTEn

It should be possible to achieve. The benefit of a well-im-
plemented right to be forgotten could be massive for an 
individual who uses it, significant for those whose sto-
ries are ‘promoted’, and the harm is unlikely to be signi-
ficant on those whose stories are demoted or delisted.

 such piece of interference: the scale of delisting on the 
basis of copyright infringement dwarfs that of the right 
to be forgotten, and continues to rise whilst the right to 
be forgotten implementation has essentially stabilised, 
whilst sites that contain other illegal content such as 
child abuse imagery are appropriately delisted. 

This can be a positive development: search results are 
generated by algorithms that should not be assumed to 
be neutral or faultless. They can build in bias and have 
discriminatory effects: the drive towards algorithmic 
accountability is growing as a consequence.  They can 
be ‘gamed’ – there is an entire industry build around 
‘search engine optimisation’, which is essentially about 
finding ways to manipulate search results. They can po-
larise and at times damage access to real and impor-
tant information: the ‘fake news’ furore that came to 
the fore in 2016 emphasises this point. The right to be 
forgotten should be seen in the context of this larger 
problem and bigger issue.

On the other side of the coin, and perhaps the biggest 
point against the right to be forgotten is that it could 
open the doors to the negative side of this kind of mani-
pulation. Allowing governments to control search results 
directly, or to pressurise search engine operators to do 
so with the threat of legislation or other sanctions if 
they do not, could allow the powerful to use this kind 
of control against the weak, stifling dissent, enforcing 
harsh blasphemy or indecency rules, restricting access 
to information about political figures and so forth. That, 
however, is happening to an extent anyway.
The key to making this work is, as is often the case, to 
keep monitoring, increase transparency, and being pre-
pared to look at new ways to do things. If the right to be 
forgotten seems to be being misused, another approach 
should be considered. If, as currently appears to be the 
case, it (at least in general) is not being misused, then 
those whose objections to it are based on freedom of 
speech in particular should be prepared to look at the 
other perspective. The right to be forgotten can have a 
positive impact on both freedom of expression and ac-
cess to information. Whether it will or not is something 
that we need to keep watching.
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https://www.google.com/transparencyreport/removals/europeprivacy/?hl=en
https://www.theguardian.com/technology/2015/jul/14/google-accidentally-reveals-right-to-be-forgotten-requests
https://www.theguardian.com/technology/2015/may/14/dear-google-open-letter-from-80-academics-on-right-to-be-forgotten
https://www.theguardian.com/technology/2015/may/14/dear-google-open-letter-from-80-academics-on-right-to-be-forgotten
https://techcrunch.com/2016/09/08/the-need-for-algorithmic-accountability/
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