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Google’s unlimited storage capacity has gradually 
become a threat to the privacy of citizens around 
the world. The impact of Google has been so great 

in our lives that for a long time its name has become a 
verb. Googlear means to enter a name in the most used 
search engine worldwide to search certain contents on 
the Internet. Whenever we do not have much time or 
imagination and we want to find some information, be-
fore we think about the corporate website of a state 
company, organization or entity, we use Google. Neither 
are there few occasions when we want to know the 
background of a person with whom we think to leave, 
hire or simply know about it, with discretion. The original 
idea of Google began as a doctoral thesis developed by 
the company’s founders, Larry Page and Sergey Brin, 
who intended to constitute a search engine based on 
an algorithm that ordered web pages based on the nu-
mber of visits that they receive. As usual, this unlimited 
Google storage capacity has gradually become a threat 
to the privacy of citizens around the world, since like the 
person imagined by Jorge Luis Borges writer, Funes el 
Memorioso, Google does not forget and reminds us and 
everyone who wants to know something about our lives, 
everything that once appeared in a medium of commu-
nication, a portal of any public or private institution, 
Facebook or Blogs hosted on the Internet. It is difficult 
to imagine a life without Google, but as a technological 
breakthrough some threats to our fundamental rights 
arise. The lawsuits that have been deduced in Chile in 
order to eliminate content on the Internet have been 
presented, as we will see, against Google and also re-
garding media that have their editions and programs in 

their digital files, available on the Internet.

i-thE right to BE forgottEn in ChilE  

The decision of the Court of Justice of the European 
Union, in the well-known case Google Spain SL, Google 
Inc. v Spanish Data Protection Agency, Mario Costeja 
González, C-131/12 issued in 2014 had effects in Chile 
and the world. This ruling was cited by the first and 
only sentence pronounced by the Supreme Court of the 
country that decided to apply the right to forget about 
a notice appeared on Emol, web portal of the company 
El Mercurio, in January 2016, in the case called Graziani 
vs. El Mercurio SAP as we will explain. Since 2012, protec-
tion actions have begun to be deducted in Chile against 
Google in order to de-index information that locates the 
search engine. Although those affected by content on 
the Internet in Chile often invoke the ruling in the Coste-
ja case, our courts do not yet fully notice the negative 
externalities they produce in the fundamental rights of 
citizens, in many cases a flagrant violation, exempting of 
all responsibility so much to Google. On the other hand, 
we should point out that, in Chile, almost without ex-
ception, the jurisprudence regarding the right to forget 
has been constituted by the interposition of constitu-
tional actions called resource or action of protection. It 
is a precautionary, emergency procedure that fits very 
well with the objectives of those affected who promptly 
wish to eliminate or disindex links or URLs containing 
information, images, that damage their right to honor, 
or the right to their life Private, sometimes both at the 

same time, guaranteed in our Political Constitution.1  So 
there is an important difference with what happens in 
other countries, especially those that are part of the 
European Union, where its citizens use the principles, 
rights, actions and institutions contemplated in their 
respective laws of protection of personal data.

ii- thE lEgal ConfliCt in thE right to BE 
forgottEn

The affected rights that can be violated to the people 
by the volumes of information that circulate indefini-
tely by Internet and that the search engines like Goo-
gle make possible its location in a few seconds, are the 
right to the protection of personal data, and the right 
to privacy and honor, the latter two protected by our 
Political Constitution and common and special legisla-
tion, both civil and criminal.2 The activity of Google for 
its part, is protected by both the freedom to develop 
an economic and business activity, and by freedom of 
expression, specifically, freedom of information.3 The 

1 The only action, by which it was acted by the ordinary way in 
summary judgment, was directed against La Estrella de Arica 
belonging to the company El Mercurio. An attorney requested to 
remove nineteen news URLs that had reported the print and di-
gital version of that newspaper, about their arrest, formalization 
and conviction for a common crime. The trial ended in a transac-
tion, in which the company that owns the newspaper, committed 
to eliminate nine URLs, also agreeing to require through Google, 
Yahoo and MSN the closure of access to the URLs that appear 
the news in their engines of searches. Millalonco with Company 
Agustín Edwards, 17th Civil Court of Santiago cause rol No. 
27835-2012. Four years later the newspaper The Clinic published 
a journalistic article on the civil action that deduced Millalonco, 
reason why this plaintiff filed an appeal of protection against 
that means and Google. Case related to Millalonco Díaz, Juan 
with Google Inc.-Comercial The Clinic S.A 
2 The common criminal protection protects the right to privacy 
essentially in art. 161-A of the Criminal Code and the right to ho-
nor in arts. 412 to 431 of the same legal text. The civil protection 
of the right to privacy is governed only by the general rules of 
noncontractual civil liability contained in TIT. XXXV of Book IV of 
the Civil Code. The civil protection of honor is also regulated by 
the general rules of the Civil Code., Law No. 19.733 on Freedom 
of Opinion, Information and Exercise of Journalism. This last 
law constitutes the special regulation of the criminal and civil 
responsibility derived from a violation to the right to the honor 
spread through means of social communication. Law No. 19.733 
therefore does not regulate the criminal or civil protection of the 
violation of private life committed through a means of communi-
cation. Only the art. 30 refers to privacy.
3 The art. 19 of the Constitution: No. 12. The freedom to express 
opinions and to inform, without prior censorship, in any form and 
by any means, without prejudice to respond to crimes and abuses 
committed in the exercise of these freedoms (...). The N° 21, for 
its part, establishes the right to develop any economic activity 

traditional conflict between the right to honor and pri-
vacy and freedom of information is usually solved ac-
cording to two criteria, namely, truthfulness and public 
interest in the first right. And only the public interest, 
regarding the right to privacy. Both criteria appear to be 
insufficient to resolve conflicts such as those caused by 
search engines such as Google. In the case of Costeja, 
and also the actions that have been raised in Chile, it is 
difficult to justify an infringement of the right to pri-
vacy by the insertion ordered by the Social Security of 
Barcelona, since it is not appropriate to an undue inter-
ference, in any of the various areas protected by such 
right. Neither does the right to privacy protect cases 
of persons who have been investigated for any wrong-
doing, and less so if the courts have assigned responsi-
bility for such acts. The inc. end of art. 30 of Law No. 
19,733 lists a set of facts covered by the scope of the 
right to privacy, such as sexual, conjugal, family or do-
mestic life, except, a qualified exception: that constitu-
ting a crime. So, a person, who has been convicted of a 
sexual offense, and in general of all kinds, can not claim 
a violation of his private life by disclosing his identity4.  
Neither can they make an injury to the right to honor, 
who have been the subject of a criminal action and have 
been given responsibility, since the same article quoted, 
letter f) qualifies as public interest, the facts related to 
the commission of crimes or guilty participation. In the 
field of freedom of expression, and specifically freedom 
of information, the public interest, as we noted, was the 
relevant and common criterion in weighing, conflict with 
the right to honor and the right to privacy.

Finally, due to its uniqueness, some authors have ar-
gued that the right to be forgotten, exceed levels of 
protection conferred by the right to privacy, honour 
and the rules on protection of personal data, finding as 
the best foundation, the free development of the per-
sonality, violated by being subject to interference that 
hamper the plan of life of those affected.5  Our Political 

that is not contrary to morality, public order or national security, 
respecting the legal regulations that govern it. 
4 There is a qualified exception: the media can not reveal the 
identity of perpetrators, accomplices or concealers of an illegal 
act. The same prohibition exists in Chile with regard to victims of 
sexual crimes. Art. 33 of Law N ° 19,733. 
5 In Spain SIMON CASTELLANO has founded the right to oblivion 
in art. 10.1 of the Spanish Constitution, which states: «The 
dignity of the person, the inviolable rights inherent to it, the free 
development of personality, respect for the law and the rights of 
others are the foundation of the political and Social peace.» The 
right to free development of personality was enshrined in the 
German Fundamental Law of 1949, which is then incorporated 
in several Constitutions from the second half of the s. XX. Such 

the threats to the fundamental rights that, for some years, began to generate the internet by 
the progressive increase of contents that rise and stay of perennial way in this network, has 
been distributed with some homogeneity to all the countries of the world whose population has 
an appreciable degree of connectivity. Chile has not been the exception. an increasing number of 
citizens have brought legal action before the courts of law against google and social media that 
maintain their digital newspaper archives online. the article will expose both, the doctrine and 
jurisprudence on the so-called right to be forgotten in Chile.
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Constitution did not explicitly recognize the free right 
of the personality, although during its elaboration, its 
inclusion was proposed 6, which in the judgment of the 
Constitutional Court, «... does not mean to ignore that 
the free development of the personality constitutes an 
expression of the dignity of all persons, which is empha-
tically affirmed in the first paragraph of Article 1 of the 
Fundamental Law”. 7

iii- thE PrECEdEnts of thE right to BE forgottEn

a- Criminal record

Some areas of the right to be forgotten have an old exis-
tence in our legal system. This dimension relates firstly 
to those convicted of crimes, which are empowered to 
require the removal, or to omit, the criminal history of 
the extract of identification and criminal records.8  The 
object is to make it possible for them to be reinserted 
into society, to forget about the criminal acts they com-
mitted, once their sentence has been served. For this 
purpose there is a set of legal and regulatory rules that 
set requirements and conditions to erase the criminal 
record, the medical records of a person.9  The right to a 

a right enables fundamental rights not expressly recognized in 
constitutional or international texts to be considered as implicit 
rights. Thus, in cases where the right to oblivion is raised, courts 
of justice can resort to a broad right, such as the right to free 
development of personality, to integrate by means of rules of 
interpretation, principles, values and purposes and to provide 
protection To people affected, who do not have an explicit and 
specific right to the technological development generated by the 
Internet and Google. 
6 See the debate in the Commission of Studies of the New 
Constitution in the judgment of the Constitutional Court Role No. 
1638-2010, reasons Forty-fourth to Fiftieth 
7 Tribunal Constitutional, rol No. 1683-2010, Fifty-first motive. 
In the same sense, he had stated in STC Role No. 389-2003 that 
«respect for and protection of the dignity and rights to privacy 
of life and communications are an essential basis for the free de-
velopment of the personality of each individual. Subject, as well 
as its manifestation in the community through the autonomous 
intermediary groups with which society is structured.» (Reason 
21). 
8 For the American jurist Jeffrey Rosen, the intellectual roots of 
the right to oblivion are found in French law - droit à l’oubli - held 
by criminals, who, having served their sentences, may oppose 
the publication of the facts of their conviction and imprison-
ment. This point constitutes in Rosen’s opinion, one of the 
divergences between the United States and Europe, explaining 
that in his country the publications of criminal records are pro-
tected by the First Amendment, citing the case of two Germans 
who required Wikipedia to remove from their criminal records 
the murder of a famous actor. ROSEN, Jeffrey, The Right to Be 
Forgotten, 64 Stan. L. Rev. Online 88. 
9 Our legal system has mechanisms to eliminate antecedents 
and also to require the omission of annotations in the registries 
of convicts. To eliminate the background, Supreme Decree No. 

criminal offense, even protected in our country, in the 
Penal Code, which qualifies as one of the cases of se-
rious injuries, imputation of a crime or simple crime pu-
nished or prescribed, in art. 417, No. 3.

B- the Protection of Personal data 

A second area associated with the right to be forgotten 
in Chile, whose first rule was issued in 1925, relates 
to limits on communicability, commercial, financial or 
banking defaults by institutions that assess solven-
cy and risk of people. Thus, just as the legal system 
contemplates the neglect of crimes, in the economic 
field, there are also deadlines, which, after compliance, 
can not be informed of the non-fulfillment of certain 
obligations, and there is therefore a kind of right to be 
forgotten about such breaches.10  Since the issuance, in 
1999, of Law No. 19,628, the protection of all personal 
data was extended in Chile, granting its owners, among 
others, the right of elimination or cancellation and 
blocking, which relate with the right to forget, although 
such denomination has never been used. However, Law 
No. 19,628 expressly excluded from its competence the 
processing of personal data carried out in the exercise of 

64, (1960), regulates the elimination of criminal records, annota-
tions, and the granting of certificates of precedence, regulating 
the elimination of criminal records in the General Register of 
Convictions. Secondly, Law No. 19,962 (2004) provides for the 
elimination of certain medical records, authorizing the removal 
of the General Register of Convictions, in cases where the person 
concerned has been recognized in the Report of the National 
Commission on Political Prison and Torture. Regarding the omis-
sion of criminal annotations in certificates of antecedents, three 
norms are in force. In the first place, Law No. 18,126, (1983), 
establishes penalties that indicates as substitutive the private 
or restrictive sentences of Freedom, contains in its art. 29 the 
requirements for making the request. Secondly, Law No. 19.628 
on Protection of Private Life, also entitled, on the Protection of 
Personal Data, (1999), contemplates in its art. 21 the conditions 
for requesting the omission of convictions for offenses, admi-
nistrative infractions or disciplinary offenses, on the certificates 
of antecedents for private and special purposes. Finally, Decree 
Law No. 3482, (1980), grants pardons, reduces the penalty and 
eliminates book entries for persons convicted of crimes indi-
cated, under the conditions it expresses, in its art. 9, contem-
plates four requirements to require the omission of criminal 
records. 
10 A critical analysis of the regulation of personal data protec-
tion in our country, and specifically the regulations on commer-
cial, economic and financial data, see Chapter IV of our book La 
Protección de Datos Personales y el Derecho a la Vida Privada, 
ANGUITA RAMÍREZ, Pedro, (trans. The Protection of Personal 
Data and the Right to Privacy), Editorial Jurídica, Santiago, Chile, 
2007, p. 367-476.
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freedom of opinion and information.11  So, in our country, 
the activity developed by the media in traditional or elec-
tronic media are excluded from the scope of the law. For 
this reason, those interested in removing content that 
is disseminated through an information company on 
the Internet, can not base their claims on the provisions 
contained in Law No. 19,628. A related subject is linked to 
the qualification or definition of the work carried out by 
search engines like Google. If we consider that your acti-
vity is protected by the freedom of information, requests 
for deletion of content could not be based on infringe-
ment of the protection of personal data. Such issues in 
any case, have not yet been addressed by our courts.

C- the draft laws on the right to be forgotten in the 
Chilean legal system

Chilean law does not prescribe the right to be forgotten. 
Those affected by content circulating on the Internet, as 
we have noted, have raised constitutional actions, called 
protection resources, which require, in order to thrive, to 
accredit an arbitrary or illegal act that deprives, disturbs 
or threatens any of the rights or freedoms contained in 
the art. 19 of the Constitution, among which are the two 
rights most closely linked to the right to forget, as they 
are, the right to privacy and the right to honor. The broad 
powers that the national courts have in this constitutio-
nal action allow them to order the withdrawal or sup-
pression of content on the Internet, usual petitions of 
those affected. However, three bills related to the right 
to oblivion have been submitted. The first began its legis-
lative process, the month following the dictating of the 
ruling issued by the CJEU, in the Costeja González case, 
being its decisive influence. He proposed to incorporate 
a single article to Law No. 19,628 on the protection of 
personal data, enshrining the right of every person to 
demand from search engines or websites the ability to 
delete their personal data. 12 The second initiative links 
the right to oblivion to negative economic personal data, 

11   Art. 1, inc. 1, Law No. 19,628. The treatment of personal data 
in registers or data banks by public bodies or individuals shall be 
subject to the provisions of this law, except in the exercise of the 
freedom to express opinions and inform, which is Shall be regu-
lated by the law referred to in article 19, No. 12, of the Constitu-
tion. The law that refers to the Fundamental Charter is Law No. 
19,733 on Freedom of Opinion and Information and Exercise of 
Journalism, (2001), which disregarded the mandate, since said 
legal text contains no rules regarding the treatment of personal 
data made by the mass media. 
12 The bill was entitled: «Modifies article 13 of Law No. 19,628, on 
the protection of privacy, to establish the right to forget, personal 
data stored in search engines and websites,» contained in the Bul-
letin No. 9388-03. It was presented to the Senate of the Republic 
on June 11, 2014 and was referred to the Committee on Economy, 
which in May 2017 had not yet prepared the respective report 

proposing that credit market players use this back-
ground for the purposes that were collected, provided 
they are current, specific and accurate, providing fines 
and civil solidarity against its non-compliance, prohibi-
ting communication, as well as its use, treatment and 
transfer. 13 The third project suggested incorporating the 
right to forget in the law of personal data protection and 
consider that the search for information on the Internet 
constitutes a processing of personal data.14  According to 
the progress of legal initiatives, there is no warning that 
in the near future, they can become laws.

iV- lEgal aCtions against googlE

As we argued, only legal actions have been brought 
against Google, probably because it is, the search engine, 
with a great distance, more popular not only in Chile, 
but in the vast majority of countries in the world. 15 The 
constitutional and precautionary action has been, with a 
qualified exception, the exclusive way of action for Goo-
gle to disinfect harmful or unwanted records. This appa-
rent effective mechanism has been little used in Chile, 
although its number has grown progressively. As of may 
2017, a total of 30 protection actions against Google have 
been deducted, of which only two have been accepted 
and which are summarized below.

The first case was labeled Abbott Charme, Jorge vs. Goo-
gle.cl16 and chilean websites, and has some interest.  The 
action was not brought against Google, but against the 
entity that registered in Chile, the domain name google.cl, 
so that the US company did not appear in the suit. Also, 
because the Court of Valparaiso in accepting the action 
ruled an impracticable measure both technically and le-
gally, which we will explain later. The appellant was Jorge 
Abbott, the current Attorney General, who deducted the 
year 2012, a protection against several websites. In such 
places, insulting and slanderous statements were spread 
about your person, spouse, children and family, which 
violated the constitutional guarantee of art. 19 No. 4 of 

13 The parliamentary motion was called: Protection of personal 
data, commercial data, right to oblivion, protection of privacy, 
prohibition of the use of historical records, contained in Bulletin 
No. 9917-03, was presented on march 10, 2015, as well In the 
Senate, and is currently on the Senate Economic Commission.
14 The initiative called, modifies Law No. 19,628, on the Protec-
tion of Private Life, in order to guarantee, to the holder of perso-
nal data, the right to forget, Bulletin No. 10608-07, was presented 
on April 12 of the year 2016, is discussed in the Commission of 
Constitution of the Chamber of Deputies. 
15 A synthesis of the most used search engines and their charac-
teristics, see http://www.tnrelaciones.com/anexo/buscadores/ 
16 Court of Appeals of Valparaiso, Case No. 228-2012, sentence 
handed down on July 30, 2012, which was not contested. 

http://www.tnrelaciones.com/anexo/buscadores/
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the Constitution, respect and protection of the private 
life and honor of the person and his family. Among other 
things, he was charged with executing crimes against 
human rights and having committed acts of corruption 
in the exercise of the position of Regional Prosecutor of 
the Public Prosecutor’s Office in the Valparaiso Region.

The Court of Appeal, in its reasoning, warned that the 
appellant and his family were affected by these sites, by 
the serious accusations against his honor and private 
and public life, by attributing to him the commission of 
offenses prosecutable ex officio or by awarding him A 
lack of morality, which implied a discredit to the social 
appraisal of the appellant and his family, guarantee, en-
shrined in art. 19 No. 4 of the Chilean Constitution. The-
refore, the Court of Appeal of Valparaiso, welcomed the 
constitutional action, also issuing two measures that, in 
its opinion, would effectively protect the collapsed fun-
damental guarantee: -the elimination of the respective 
web pages described by the appellant of the injurious 
information - that the search engine «google.cl» esta-
blishes, computationally the necessary filters, to avoid 
publications that unequivocally present an offensive 
character, or of any type and under any circumstance, 
provided that such publication incurs a constitutional 
affectation as described. The second measure, not re-
quested by the appellant, exceeded the Court’s juris-
diction, in its jurisdiction, by issuing an order of such 
general and broad character, unrelated to the lawsuit it 
was called upon to resolve. It also involves imposing on 
Google the adoption of a system of preventive control 
to the attacks against the right to honor, which would 
mean that the employees of that search engine were 
the judges on the contents that could circulate on the 
Internet. Such a measure in short, it seemed to us, un-
constitutional and technically impracticable. This was 
demonstrated in the facts, since the judgment of the 
Court of Valparaiso, Google has not adopted any filter, 
and the court also has not supervised the implementa-
tion of its decisión.

The second case was labeled I.S.B. And others vs. V.F., 
Google Chile Ltda. and Google Inc.17  Three sisters and 
their aunt filed an appeal for protection against V.F., a 
man serving a prison sentence for the crime of child 
sexual abuse against the appellants. The respondent 
had created profiles on Internet sites between the years 
2009 and 2013, to which the material was uploaded 
that the affected considered malicious, defamatory and 
offensive, requesting the elimination of such platforms. 

17 Court of Appeals, case number 1857-2015. Sentence dictated 
on August 5, 2015. The ruling was appealed by both parties, 
cause Supreme Court role 11847-2015, although they re-
sign. 

The Court of Appeals admitted that not only were there 
expressions and photographs considered degrading by 
the aforementioned, but was recognized by the other 
defendant, Google Inc., owner of the digital media used 
to eliminate them, There were degrading expressions re-
lated to sexual abuse and rape of which the respondents 
were victims and for which the author is condemned 
to 15 years of imprisonment, the prohibition of approa-
ching the victims for the same time as the sentence. 
Thus, the Court stated that maintaining the URL http://
vril-novril.blogspot.com was aggravating for one of the 
appellants to their rights of psychic integrity and the 
protection of their honor, accepting the action, ordering 
Google Inc Delete the address and site http://vril-novril.
blogspot.com. Both parties appealed the decision, al-
though the Supreme Court did not decide the lawsuit, as 
both parties gave up when they agreed to a transaction 
that was not informed.

All other constitutional actions directed against Google 
have been rejected by the national Courts of Justice, 
with different types of both formal and substantive 
grounds. Regarding the former, they have been based 
on the filing outside the term of the appeal, which accor-
ding to Chilean rules must be deducted within 30 days 
of the violation of the right. Because those affected 
usually ignore the time when content is uploaded and 
circulated on the Internet, the period in which the action 
is filed usually exceeds this deadline. Another line of case 
law dismisses the extemporaneity of actions based on 
the fact that as long as the contested content is main-
tained on the Internet, illegality continues to violate the 
rights of the affected, without the term can run.

Regarding the substance, the constitutional jurispru-
dence has been homogeneous in founding the rejection 
of the actions of protection, in the arguments that Goo-
gle contributes in its reports, that in strict is only one.18  
The Cortes maintain that the facts alleged by the ap-
pellants, -searches that the search engine sheds-, can 

18 Aguirre Ornani, Elgor Loram vs. Google Chile cons. 5; González 
Canto, Ricardo vs. Google, cons. 5; Varas Bustamante, Gustavo 
vs. Google Chile cons.5 °; Venegas Cabrera, Ricardo vs. company 
Google Chile Limited cons. 5; Plaza Roco Gliciano with Google 
Chile cons. 6 °, and Wohl Escala, Ylan Ben vs. Google cons. Four. In 
the case of Gómez Arata, Maximiliano vs. Google Chile Ltda. and 
Google Inc., the reasoning is more synthetic, stating: 7) That in 
estimating this Court that Google Inc. is a search engine, that is 
limited to append publications Which are uploaded to the web-
site, without the supervision of such information (...). Very similar 
reasoning in Gálvez Calderón, Carolina vs. Google Inc., (Motive 5 
°), in which also the Court of Appeals in founding the rejected, 
adds that the facts that the actress considered injurious were 
not based on antecedents of any species, at Not even the place 
where such information appears indexed. 

not be attributed to Google, because it is a company 
that provides services of search of pages in Internet, 
that does not own domain of page some, Reason why 
it has the impossibility to eliminate information of the 
appellants that appears in Internet. In line with this 
plea, Google suggests - and the courts have found so 
- that the appellants must direct their actions directly 
against the owners of the website that has published 
the information that it estimates affects their right to 
privacy and honor And physical and mental integrity, re-
ferred to in article 19 No. 4 and 19 No. 1. Some lawsuits 
have had a different reasoning. Thus, in Kruljac, Daira 
vs. Google Chile and Google Inc., however, it is rejected 
that the Court deemed the offending of the contested 
publication indisputable. The court suggested that the 
appellant turn to Law No. 19,628 on Personal Data Pro-
tection, although it shared with the other rejections, the 
recommendation to direct its action against the author 
of the content, as resolved by the Supreme Court in a 
ruling it cited. In the cases Gómez Arata, Maximiliano vs. 
Google Chile Ltda. and Google Inc. and Aguilera Aguile-
ra, Verónica vs. Google Chile, have a different reasoning, 
as the Cortes found rejection in a ruling handed down 
by the Supreme Court of Argentina, cause, Rodríguez 
María Belén c / Google Inc., which exempts search en-
gines from monitoring content uploaded to the network, 
based on intellectual property law. In Diaz with Google 
Inc., our courts invoked art. 85 P of the law on intellec-
tual property chilean, a rule like that of Argentina. A new 
argument was added in Padrón Miranda, Margarita vs. 
Google Chile, where the Court of Appeal, emphasizing 
the extraordinary precautionary nature of the appeal, 
indicated that it could not constitute an instance to 
clarify facts or establish responsibilities, for crimes that 
protect honor of people. In other cases, as in Carvallo 
Espinoza, Carolina vs. Google, the courts have dismissed 
actions for having lost opportunity because the content 
that harms the affected no longer appears in Google 
searches.

V- lEgal aCtions against wEB Portals of 
PrintEd and ElECtroniC mEdia

Twelve remedies have been filed against electronic me-
dia, of which two have been declared inadmissible be-
cause they have been interposed extemporaneously, in 
another, the appellant has given up.19 

19 1. Podesta, Julio vs. La Segunda on line, newspaper La Tercera, 
Emol.com, UPI.com and other media, C.A. Santiago, Rol No. 
28329-2013. 2. Ibáñez Fuentes Omar, with newspaper La Cuarta 
and another, rol n° 22975-2016. 3. Leopoldo Méndez, rol N° 2828-
2016. 

Nine lawsuits were sentenced in one case, and in one 
case, Graziani vs. El Mercurio S.A.P., the Supreme Court 
upheld the action. The rejected actions were: Olivares 
Barría, Daniel vs. Company El Mercurio de Valparaí-
so and others, a surgeon doctor, also convicted of the 
crime of sexual abuse required 5 years after his trial, the 
withdrawal of the news that reported on the criminal 
sentence. In Warner Readi, María Isabel and another vs. 
Google Chile Limitada and others, a former deputy re-
quired the withdrawal of news housed in the electronic 
version of the newspaper La Tercera published 4 years 
ago and that alluded to a conjugal conflict by the in-
tervention of a former presidential candidate which re-
sulted in the marriage break. The Duran Portales Diego 
case vs. EMOL-El Mercurio SAP and Google Chile, the ap-
pellant, who had been convicted of crimes against pro-
perty, requires the withdrawal of information published 
eleven years ago on his arrest and subsequent convic-
tion. In Covarrubias Llantén, Mario vs. COPESA S.A., a 
former policeman prosecuted for computer crime, who 
after the trial was favored with an acquittal, required 
the removal of the news published in the electronic ver-
sion of the newspaper La Tercera eleven years later. In 
the case of Medina Muñoz, Hernán vs. Grupo COPESA, 
a surgeon requested the removal of a story published 
two years ago on the portal of the newspaper La Cuarta 
about alleged professional negligence, when operating 
the wrong eye of an elderly woman. In Millalonco Díaz, 
Juan vs. Google Inc.-Comercial The Clinic SA, an lawyer 
required the removal of a news note published in The 
Clinic 3 years ago that reported on a civil action levied 
against an electronic journal that had reported on a fi-
ght In the public highway, for which he was convicted 
of injuries. In Garfias Rabb, Claudio vs. Google Inc., Emol, 
Defensores.cl, and V / LexChile, the appellant who had 
been convicted 12 years ago for the crime of drug traf-
ficking, required the removal of the news in an electro-
nic journal and the judicial conviction. In Vila vs. newspa-
per company La Tercera S.A. and others, the appellant 
requested the disindexation of the journalistic notes to 
several electronic media that reported eight years ago 
on the theft and sexual abuse for which he was convic-
ted.20  In the suit Godoy Miranda, Roxana vs. The Red, 
UCV TV; TVN; Mega, CHV and Channel 13, the widow of a 
homicide suspect - the victim was Hans Pozo - who then 
committed suicide, required all open television channels 
to eliminate news related to the crime. Lastly, in Schwar-
ze Luque, Antón vs. Televisión Nacional de Chile, La Red, 
UCV, Channel 13 and Mega, a lawyer who had been a go-
vernment official asked to suppress news reports that 

20 The affected one filed an appeal to the Supreme Court, 
rol N° 11746-2017, which is currently in the process. 11746 - 
2017 
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had been reported two years ago about a fight with a 
neighbor, for which he was convicted of the crime of 
simple damages and threats.

The only action taken by the Supreme Court on the 
right to be forgotten was Graziani Le-Fort, Aldo vs. Em-
presa El Mercurio S.A.P. 21 Reason for which it has special 
importance.22  For the first time in the judicial history 
of the country, the Supreme Court ruled on the me-
rits of a lawsuit in which the applicability of the right 
to oblivion was discussed. This sentence seemed to us 
to be erroneous, as we shall explain, after synthesizing 
the case.23  The appellant, deduced action of protection 
against the Company El Mercurio S.A.P. noting that on 
October 6, 2015, it was verified that Internet search en-
gines maintained a publication, which it had requested 
to eliminate the newspaper El Mercurio. The journalist’s 
note, published in 2004 in the electronic newspaper 
emol.cl -belonging to the journalistic company- reported 
that a judge had submitted to trial, as alleged perpe-
trator of sexual abuse against minors. Graziani was at 
that time a major retired Carabinero, adding that such 
events occurred more than 10 years ago and that while 
at that time he complied with reporting, today he is da-
maging day by day his right to psychological integrity. 
The complainant maintained that on August 21, 2015, 
he presented to the company El Mercurio a letter re-
questing to remove from the search engines the afo-
rementioned notice. The newspaper demanded valid 
documents proving the dismissal, acquittal or other and 
the signing of a termination of resignation of any legal 
action against the media or director, response, which 
for the appellant, generated a conflict. He maintained 
that the actor was also violated the right to psycholo-
gical integrity, due to the development of current life 
together with technology, so that if third parties want 
to hear from you, the publication will appear, which is 
aggravated, For now suffering health problems, which 
could cause death. He therefore asked for the removal 
of the news from the Internet search engines in which 
it appears. El Mercurio, in its report, admitted to having 
published the news, which fell on a public fact, spread 
by the country’s media. The media added, which the 
written media, are used by Internet portals to inform 
the respective news search engines, so it is not pos-

21 Court of Appeals of Santiago, Case No. 88640-2015. Revoked 
by the Supreme Court, Case No. 22,243-2015. 
22 A brief analysis, critical of the methodology and use of 
sources in the ruling issued by the Supreme Court, see, The Fun-
damental Right to forgotten in the Web and the Chilean Consti-
tutional System, in Constitutional Studies, year 14, No. 1, 2016, p. 
309-318. 
23 Acciones Constitucionales contra Google, ANGUITA RAMÍREZ, 
Pedro, editorial Librotecnia, Santiago, Chile, p. 101-103.

sible to delete such information, because doing so wi-
thout justifiable cause, would be contrary to the free-
dom of Information, basis of the exercise of journalism. 
He pointed out the defense of El Mercurio, that the 
legitimate exercise of freedom of information, making 
real facts known, was also guaranteed by the Chilean 
Constitution, in No. 12 of art. 19, so that the rights of 
the appellant could be unlawfully or arbitrarily affec-
ted. The newspaper appealed that, because there are 
other ways to complain, -a clarification or rectification 
procedure in the press law, and the removal of criminal 
records by the Civil Registry-, the action of protection 
was impertinent. The media admitted that to eliminate 
a news story are needed to justify the measure, stating 
that the only search engine that depends on El Mercurio 
is emol, but no other can order or instruct the removal 
of certain information, The rejection of the appeal.

The Court of Appeal, in its reasoning stated, that the 
news object of the resource published on the site emol.
com was made by the media about facts that were ju-
dicially accredited by investigating judge Sergio Muñoz, 
who substantiated said case and that, in the present 
action, were recognized as effective, expressly by the 
appellant.24  In the operative part of the decision, the 
court considered that it was not possible to describe 
as “arbitrary or illegal the publication of the journalistic 
news of which the appellant was subject, even though 
more than 10 years have elapsed since this occurred in 
The exercise of freedom of information without prior 
censorship, being a fact of public knowledge by various 
means of communication”.25  So for the Court of Appeal, 
«the information currently maintained by the site EMOL.
COM, corresponds to a real and certain news, confir-
med by the actor himself in his libel, regarding an un-
lawful act that he committed and was investigated in 
The context of the Spiniak case and for which it was 
put under trial.» In this regard, the Court added that 
the appellant did not prove by any means of legal proof, 
its current procedural situation, a change of circums-
tances and could modify the current circumstances. 
For this reason, the Court found that the defendant 
did not violate the guarantee of the right to psycholo-
gical integrity, equality before the law and protection 
of privacy and honor of the appellant, when reporting 
truthful facts in the exercise of their role and consti-
tutional right. Neither warned the Court, a collision of 
fundamental rights, because the news published by the 
respondent in the exercise of freedom of information, 

24 Considering Sixth. Eliminated by the Supreme Court. 
25 Considering Seventh. Eliminated by the Supreme 
Court. 

was recognized as true by the appellant himself.26 Final-
ly, said the Court of Appeals, that the appellant could 
exercise the actions contemplated in Law No. 19.733, if 
he considered that the publication violated their funda-
mental rights. For such reasoning, the Court of Appeals, 
unanimously decided, to reject the appeal against the 
newspaper El Mercurio.27 

The Supreme Court, in a divided decision, revoked the 
decision of the Court of Appeals, eliminating all the 
operative part of its decision.28  In the operative part, 
laema argued that the right to be forgotten was not 
new, since, in particular, foreign jurisprudence elabo-
rated criteria that the legislation established to resolve 
these conflicts, as in the case of criminal law, where the 
right to forget was developed for the first time. In this 
sense, our highest court of justice explained that in the 
event of a conflict between the right to forget about 
the judicial past -penal precedents and past convictions- 
and the right to information -access to said informa-
tion-, the time factor has a criterion decisive, prevailing 
the right to information in case the information has 
a journalistic interest, due to its relevance. Otherwise, 
the right to forget will prevail over the right to informa-
tion, being able to accede to the sentence, but without 
the names of those involved. The highest court in the 
country estimated that maintaining a news story as 
the case motivated, after a decade, was extraneous to 
the purpose of informing the public of the events that 
occurred at that particular time, which showed greater 
interest and utility. The Supreme Court reasoned that if 
the penal law, which is the most serious in affecting in-
dividual rights, has a specific length of time for punish-
ment, and also allows it to be eliminated from all public 
records once it has been complied with, even more so, 
The social media should act coherently with the inten-
tion of giving the prisoner the possibility of developing 
a life in accordance with the respect of their constitu-
tional guarantees, after the time of conviction. The Su-
preme Court highlighted the passage of more than ten 
years in which El Mercurio announced the news about 
the participation that the appellant had in a crime of 
particular social relevance, whose later figure in the 
search engines of the digital versions of the newspaper, 
attributed it «to the scrupulous record of its history of 
news», constituting for the court, a legitimate exercise 
of its right to expression, also protected by the same 
Constitution. The High court dismissed that there was 

26 Considering Eighth. Eliminated by the Supreme 
Court. 
27 Considering Ninth. Eliminated by the Supreme Court. 
28 The judgment re-produced to itself in appeal, with exception 
of his foundations sixth to ninth, that are eliminated. 

a collision between constitutional rights, and that if 
it existed, it had to cede in favor of the right to social 
reintegration of the person who had committed it and 
of its right to maintain a private life that allows it, as 
well as the right to honor and privacy of his family, in the 
surname suit easily approachable and unique. We do not 
allow our maximum court of justice, the current benefit 
for freedom of expression, to maintain a digital record 
detectable by any computer search engine, a news that 
can be consulted, by analogous methods through the 
professional investigative exercise of those who are in-
terested. The Supreme Court held that the aim is not to 
provide automatic access and facilitators that make it 
more difficult or impossible to recover and reintegrate 
the individual and his family, if the latter should never 
be affected, not that the news stop exist. In the final 
part of his reasoning, the country’s highest court of 
justice estimated that more than ten years from the 
date of the news - sufficient time for the criminal pres-
cription of most of the most serious crimes - was more 
than enough to resolve provisionally and cautiously of 
the aforementioned constitutional guarantees, that the 
computer «oblivion» of the records of said news must 
be procured. The Supreme Court overturned the ruling 
issued by the Court of Appeals, accepting the action, 
ordering the newspaper El Mercurio, to delete the com-
puter record of the news that adversely affects the ap-
pellant, within a period of three days. The ruling had 
an extensive and founded minority vote that was for 
rejecting the action.

Vi- EPiloguE

The lawsuits filed in Chile, which have aimed to elimi-
nate content circulating on the Internet based on the 
right to be forgotten, are often dismissed by the na-
tional courts of justice, with some qualified exceptions. 
This jurisprudential practice has included both legal ac-
tions directed against Google, as well as digital media, 
newspapers, magazines or television channels that have 
digital platforms where they host their content.

The Supreme Court of Chile has recognized only the 
Graziani case the so-called right to be fotgotten. In 
that trial, the country’s highest court established a de-
batable standard in recognizing such a right to a per-
son sentenced by a sentence enforced for crimes of 
sexual abuse of minors, ordering an electronic means 
of communication, the deletion in their digital archive, 
of a journalistic note published eleven years ago that 
the appellant had been tried for these crimes. The time 
elapsed between spreading and serving time was three 
years. According to this criterion, any person who in the 
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country that has been convicted, or only imputed, formalized and especially acquitted of any crime, may require 
the suppression of all news related to illegal acts stored in the digital archives of a medium communication. The 
deadline calculated in the case Graziani determined by the Supreme Court was to account for it from the time the 
article was published that reported on the ruling of the judicial process that submitted to the appellant until the 
date of filing the action for protection by which required the elimination of such information that was eleven years. 
As for the substantive reasoning of our country’s highest court of law in the Graziani case, we will say in summary 
that it did not determine what the illegal or arbitrary act was and did not state what the appellant’s violated right, 
which unanimously supported jurisprudence, constitute the essential prerequisites for the application of protection, 
in accordance with the clear tenor of the enumeration made by art. 20 of the Chilean Constitution.

The doctrine elaborated by the Supreme Court in the Graziani case, a judgment handed down in January 2016, 
which recognized the right to be forgotten in a debatable case, has not been exposed again, neither by the Courts 
of Appeal nor the Court itself Suprema has ratified the decision in that lawsuit.


