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Computers Don’t Forget. However people are able to 
forget things. Leaving aside the details of neuroscience, 
people forgive each other and are forgiven through the 
process of forgetting. They are able to make a break 
with the past. Computers, however, do not forget. In the 
Information Age, computer networks are woven around 
us like the threads of a spider’s web, and the personal 
information that gets caught in them is not forgotten. 
As a result, worries that the follies or pranks of youth 
could come back to haunt us when we go job-hunting or 
enter the workforce are becoming a reality.

In introducing the so-called personal data protection 
general rule proposal of the EU made public in Janua-
ry 2012, I explained «the right to be forgotten» using 
the above sentences.1  However, in Japan, Google’s Spain 
judgment triggered the fact that «the right to be for-

1 Shizuo Fujiwara , The Right to be Forgotten and Policies for the 
Protection of Personal Information, ChuOnline 2012, http://www.
yomiuri.co.jp/adv/chuo/dy/opinion/20121119.html

gotten» became known among the people. The Google 
Spain judgment was widely reported in Japan, and the-
reafter, in Japan, requests for removal of search results 
were successively sent to the district court. According 
to the Supreme Court, the number of complaints to 
the district court nationwide regarding the deletion of 
search results was 52 in one year up to September 2016.

1. thE issuEs in JaPan

If «the rights to be forgotten» included the right to seek 
protection from the report of criminal facts, such rights 
have long been discussed in Japan as well. Even if the 
entity of this right is the right to delete, in Japan, the 
grounds have already been established in the ordinance 
of local public entities for 30 years ago. After the Google 
Spain decision, discussions have been made after gras-
ping «the right to be forgotten» as a right to delete 
search results from search companies.

Currently, the problem in Japan2  is infringement of 
rights to arrested persons, suspects and victims by 
crime through writing to anonymous bulletin board 
based overseas, reprint to the same type of bulletin 
board, and long-term posting. Since these are displayed 
as search results, a request to delete search results is 
made.

2. suPrEmE Court dECision of January 31, 2017

2-1 facts

X was arrested in November 2011 based on charges of 
child prostitution and was sentenced to a fine in De-
cember of the same year. The fact that X was arrested 
was reported on the day, after which it was reprinted 
in many electronic bulletin boards etc etc. Even when 
three years and more have passed since the child pros-
titution act, even if more than three years have elapsed 
from the summary order, when people search Google 
with the name of X and the prefecture name where they 
reside, they can see a link to those sites and an excerpt 
of relevant parts of the site. Therefore, in January 2015, 
X requested Google to delete these search results based 
on personal rights (right not to hinder rehabilitation).
The first instance, the Saitama District Court decision 
(June 15, 2015, December 22, 2015) admitted the order 
of provisional disposition by referring to «the rights to 
be forgotten» for the first time in Japan. That is, «People 
have the right to forget people from past crimes after 
a certain period of time». On the other hand, the Tokyo 
High Court on July 12, 2016 revoked the original decision 
and dismissed the petition for temporary disposition of 
X.

2-2 Key features of the supreme Court decision on 
January 31, 2017

The main points of this decision are the following: 

•	 The profits that are not publicly disclosed to the 
facts belonging to the individual’s privacy should be 
subject to legal protection.

•	 The searcher collects the information posted on the 
website on the Internet comprehensively, preserves 
its copy, and organizes the information by creating 
an index based on the copy. Then, the search provi-

2 In Japan, news by newspaper companies and television stations 
are automatically deleted in a short period of time after they are 
posted on the Internet, so it is unlikely that deletion requests 
become a problem. 

der provides information corresponding to a certain 
condition indicated by the user as a search result 
based on the index. Although the collection, arran-
gement and provision of information is carried out 
automatically by the program, since it was created 
so that the result can be obtained according to the 
policy of the search provider concerning the provi-
sion of search results, The provision of search re-
sults has an aspect of expressive acts by search 
business operators. In addition, providing a search 
result by a search provider supports the public to 
transmit information on the Internet and obtain ne-
cessary information from a huge amount of infor-
mation on the Internet . In other words, in modern 
society it plays a big role as the basis of information 
distribution on the Internet. And if the act of pro-
viding a specific search result by a search provider 
is illegal and it is forced to delete the search result, 
such a situation brings two constraints to the ope-
rator. It will not only constrain consistent expressive 
behavior of the business operator but also restrict 
the role that the business operator plays through 
providing the search results.

•	 Given the nature of the search activity provided by 
the search provider as described above, whether 
or not the acts offered as search results are illegal 
should be judged based on the following criteria. It 
should be judged by comparing the legal profit that 
does not disclose the facts and the circumstances 
that provide the URL etc. information as search re-
sults. The main criteria here are: (1) the nature and 
content of the facts, (2) the extent to which facts 
belonging to that person’s privacy are conveyed as 
a result of the provision of the URL etc. informa-
tion, the extent of the specific damage incurred by 
the person, (3) the social status and influence of 
that person,(4) the purpose and significance of the 
above-mentioned article etc, (5) the social situation 
and the subsequent change when the above-men-
tioned article etc. was published, (6) the necessity 
to describe the fact in the above-mentioned article 
etc.

•	 If it is clear that the legal benefit not disclosed is su-
perior as a result of comparative equilibrium, it is un-
derstood that the search provider can be requested 
to delete the URL etc. information from the search 
result.In this case, the appellant has requested that 
the search results be deleted on the grounds that 
articles containing all or part of the facts are posted. 

since google’s spain decision, requests for deletion of search results were successively sent to dis-
trict courts even in Japan. it exceeds 50 cases.  on January 31, 2017, the supreme Court of Japan 
showed the judgment standard for the first time. according to the decision of the supreme Court, 
compared to the social significance of the display of the search results, «deletion is permitted if 
privacy protection of the individual clearly superior». the supreme Court stated that the content 
of the information, the extent of the damage, the social position, and other factors should be 
taken into consideration in the judgment. as a result, in the case of child prostitution, the su-
preme Court dismissed men’s appeal by dominating freedom of expression. the supreme Court 
did not mention «the right to be forgotten». in Japan, similar discussion has been in the 1980s. 
traditionally, in Japan, the view that understands that the right to be forgotten are not regarded 
as independent rights and is not more than the right to erase is dominant. unlike the Eu, in Japan, 
few people argue the legislation theory on forgotten rights, rather Japanese administrative agen-
cies recommend vendors’ voluntary efforts. in fact, there are also search service providers who 
publish voluntary deletion criteria.
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Indeed the fact that he was arrested on the grounds 
of suspected child prostitution is a fact belonging to 
the appellant’s privacy not wanting others to know. 
However, in light of the fact that child prostitution 
is regarded as sexual exploitation and sexual abuse 
against children, it is regarded as a subject of strong 
social condemnation and is prohibited with penal-
ties, it is still matters concerning public interests at 
the present time. In addition, since the search result 
is part of the search result in the case of the name 
of the prefecture in which the appellant resides and 
the name of the appellant, the range in which the 
fact is conveyed is limited to a certain extent. Based 
on the above comparative consideration, taking into 
consideration circumstances such as the fact that 
the appellant lives with his wife and child and is ope-
rated in a private company without committing a 
crime for a certain period after being imprisoned for 
a fine penalty , it can not be said that the legal be-
nefits that are not publicized are superior.

2-3 CommEnts

•	 The Tokyo High Court ruled that the substance of 
«the right to be forgotten» is not different from 
«the right to demand an injunction based on the 
honorary right or privacy right as a content of moral 
rights.» It clearly denied «the right to be forgotten 
« as its own right. This point is also the way many 
Japanese lawyers think. The Tokyo High Court also 
refers to the following points. That is, if the search 
result is deleted, not only the description concerning 
the crime but also the entire web page of the link 
destination becomes difficult to read, which means 
that the freedom of expression and the right to 
know can be greatly infringed.

•	 The Tokyo High Court judged mainly the infringe-
ment of honor rights, but the Supreme Court judged 
it as a matter of infringement of privacy.

•	 The Supreme Court of Japan did not mention «rights 
to be forgotten».

•	 The Supreme Court unveiled for the first time the 
legal position of acts of search businesses. Accor-
ding to it, «Providing search results has aspects of 
expressive acts by search companies themselves». 
Therefore, providing search results involves res-
ponsibility as expression acts, but at the same time 
it is guaranteed as freedom of expression.

•	 The Supreme Court acknowledged that the provi-
sion of search results «played a major role as a foun-
dation of information distribution on the Internet in 
modern society». This is an argument discussed as 

a matter of the right to know in high court decisions 
etc.

•	 As far as deletion is concerned, the Supreme Court 
stated that it is only acceptable if privacy does not 
merely dominate privacy but it is obvious. It can be 
evaluated that the deletion obligation was accepted 
only limitedly. This is probably because the act of 
providing search results is an expressive act, related 
to freedom of expression, and the importance of 
the social role of business operators in information 
society was recognized.

•	 There is criticism against the Supreme Court ruling 
that it is disregarding the damage of privacy infrin-
gement. However, regarding the problem of dele-
ting the search results, it is a matter of whether 
or not a search provider who is not a sender should 
conduct relief of privacy infringement. Considering 
the viewpoint of freedom of expression and right 
to know, the Supreme Court has concluded that it 
should be cautious about this.

3. sElf-rEgulation

Unlike the EU, there are not many people in Japan dis-
cussing the legislative theory about the rights to be 
forgotten. As already mentioned, there are many who 
think that it is possible to sufficiently deal with the 
deletion right stipulated in laws and ordinances. Some 
people are skeptical as to whether the term «the right 
to be forgotten « has more content than the symbolic 
meaning. Rather, the administrative agency in Japan re-
commends businesses’ voluntary efforts. It is a method 
called administrative guidance which is often used when 
Japanese administration thinks to induce business ope-
rators. Administrators dislike the cost of making laws, 
and operators prefer soft regulations of self-regula-
tion over hard regulations of law. In fact, there are also 
search service providers who publish voluntary deletion 
criteria.

4. ConClusion

The Japanese Supreme Court silenced on «the right to 
be forgotten «. On the theory, « the right to be for-
gotten» is still a controversial right, not an approved 
right. However, since the Supreme Court ruling on Ja-
nuary 31, 2017, the number of papers discussing the 
right is increasing, and the discussion will be refined in 
the future.
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