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Public procurement and social dumping  

Conference of the Centre of Public Law at the ULB, 29th November 2017

After an introduction of the main objectives of 
the conference, which gathered more than 140 
attendees, Dr Emmanuel Slautsky (Université 

Libre de Bruxelles / KU Leuven) distinguished between 
different forms of social dumping: on the one hand, so-
cial dumping relying on legal techniques to lower labor 
costs and/or lower taxation so that economic actors 
improve legally their competitive position; and on the 
other hand, social dumping relying on illegal techniques, 
fraud or corruption and aiming to exploit and pressure 
labor forces and/or to cheat the taxman. While social 
policies have been back on the European and French po-
litical agenda’s recently, Belgium is trying to develop its 
own compromises between competition and social ob-
jectives. However, the articulation of the different tools 
remains uncertain, the costs of these tools for public 
bodies are not assessed in great details and the ove-
rall efficiency of the Belgian approach seems to remain 
open to further empirical assessment. The hope of this 
conference is twofold: first, it seeks to identify means 
and techniques to ensure that the implementation of 
the Belgian new regulatory framework is as effective as 
possible; secondly, it seeks to map more clearly how to 
evaluate the choices that the Belgian government made 
when it implemented the EU public procurement direc-
tive, especially when it sought to use this implementa-
tion to fight social dumping in public procurement. 

“Academic analysis“

Professor Elise Dermine (Université libre de Bruxelles) 
chaired the first session that brought together three 
academic presentations. This session was broken 
down into the main two phases that characterize pu-
blic contracts (namely the awarding of contracts and 
the performance of the contracts) and a cross-cutting 
theme, namely sub-contracting in public contracts. She 
mentioned that all three papers would be published in 
a 2018 issue of the law journal Contrats et marchés pu-
blics.

Amaury Mechelynck (Université libre de Bruxelles and 
lawyer expert in social law) and Maxime Vanderstrae-
ten (Université libre de Bruxelles, Université Saint-Louis 
and lawyer expert in procurement) gave the first pre-
sentation pertaining to the fight against social dum-
ping during the award phase of public contracts. They 
identified a series of practical problems that the new 
regulations would cause. Firstly, the definition of “social 
law” is not obvious and nowhere a list of the statuto-
ry and/or regulatory provisions deem to fall within so-
cial law exists. Therefore, requiring economic actors to 
comply with “social law” will sooner or later bump into 
the questions of identifying the exact scope of “social 
law”. Secondly, the speakers rose the question of how 
public bodies will be in a position to check that economic 
actors comply with “social” regulations. In some cases, 
they will have access to databases from the tax and/or 
social security authorities and this should be relatively 
easy. But in many other cases, the check will require a 
far more sophisticated understanding of the rules appli-
cable, of the concrete practices and of the differences 
among European Member States. Indeed, for instance, 
the notion of “wage” is not uniform across Europe and 
depending on the countries it includes different ele-
ments of pay. Therefore, checking if an economic ac-
tor pays the “minimal wage” can lead to complicated 
assessments. This means that public bodies may have 
to take up nearly the role of a labor inspectorate, while 
they are not equipped to do so. It may be good to think 
whether setting up an expert public body in charge of 
carrying out check on the price submitted in the offers 
may not offer a good and practical way forward.

Charles-Eric Clesse (Université Libre de Bruxelles and 
member of the public prosecutor office for social law) 
and Kevin Munungu (Université libre de Bruxelles and 
lawyer expert in procurement) gave the second presen-
tation pertaining to the fight against social dumping du-
ring the performance phase of public contracts. They 
also flagged up a range of technical problems for public 
bodies to check whether economic actors are complying 
with social regulations during the contractual perfor-

mance. For instance, posted workers need to submit 
a ‘A1 certificate’ (certificate of coverage) issued by the 
Member State s/he says s/he comes from, stating that 
s/he is subject to the legislation of that Member State. 
Many problems can arise with these certificates which 
can turn out to be irregular. However, Belgian public bo-
dies need to accept them as face value in most cases ac-
cording to the CJEU case law. Only in extremely marginal 
cases when the other Member State does not answer at 
all, can Belgian public bodies set the certificates aside. 
Normally, there is a cumbersome administrative proce-
dure that needs to be initiated by the Belgian social se-
curity authorities to ask their counterpart to review the 
validity of the ‘A1 certificate’. This means that Belgian 
procuring bodies are not adequately equipped to moni-
tor that economic actors performing public contracts 
are acting in compliance with social regulations.

Kris Wauters (Université catholique de Louvain, editor-
in-chief of the law journal Contrats et marchés publics, 
lawyer expert in procurement) gave the third presenta-
tion pertaining to the fight against social dumping in the 
sub-contracting that procurement contracts can make 
arise. His presentation, based on a paper co-authored 
with Yseult Marique (Université libre de Bruxelles, 
University of Essex and Deutsches Forschungsinstitut 
für öffentliche Verwaltung), explored the relationship 
between the Posted Workers Directive (1996/71/CE) 
and the procurement directive. It showed that the Bel-
gian regulation of sub-contracting in public contracts is 
in part building on the options that the procurement di-
rective gave to Member States while implementing the 
directive. However, Belgium also went far beyond what 
the procurement directive explicitly allowed to, especial-
ly when it comes to the limitation of the sub-contracting 
in a series of cases to 2, 3 or 4 links in the chain, when 
it comes to the interdiction of total sub-contracting 
and when it comes to the obligation for all members of 
the subcontracting chain in work procurement to com-
ply with the “agréation” system. It remains to be seen 
whether the Court of Justice would accept that these 
measures are proportionate to the aim of fighting social 
dumping in public procurement.   

The powerpoint presentations are available in French 
here and here.

“Discussion Panel”
Professor Daniel Dumont (Université libre de Bruxelles) 
started to introduce the six practitioners that had kin-
dly accepted to join the discussion: Mr Marc Tarabella 
(MEP, rapporteur on the revision of the EU procure-
ment directives), Mr Klaas Soens (Head of Cabinet State 
Secretary to the fight against social fraud), Mr Pierre 
Goffart (Service public de Wallonie), Mr Philippe Stiénon 
(Confédération de la construction), Mr Nicolas Deprets 
(FGTB, trade union) and Mr Luc Norga (CSC, trade union). 
Professor Dumont kicked of the discussions in asking 
tailored questions to each speaker.

Mr Tarabella started to remind the audience of the key 
moments in the adoption of the procurement directives. 
The idea had been to provide Member States with a tool 
kit that they could use as best as fitted their specific 
circumstances when it comes to addressing social dum-
ping. Mr Soens explained how the Belgian government 
sought to make the best use of the leeway that the 
procurement directives gave to Member States. He also 
mentioned that further discussions were on-going with 
the European Commission and other Member States to 
improve the operational sides of the fight against social 
dumping and limit the duration of posting from other 
Member States. Mr Goffart explained how the Service 
Public de Wallonie (administration of the Walloon re-
gion) was fostering interactions between local govern-
ment and labor inspectorates and was looking for ways 
to centralize the relevant expertise and share it with 
small local governments. Mr Deprets welcome the go-
vernmental initiatives but expressed his worries regar-
ding their efficiency. Inspiration for alternatives could be 
sought in the Netherlands where social labels are used 
in procurement for instance. Mr Stiénon reminded the 
audience of the historical background of social condi-
tions in the construction sector: in the 1980s, infamous 
“négriers de la construction” (construction slavers) were 
ruling the sector. It seems that they have resurfaced 
now! Finally, Mr Norga urged for developing better sys-
tems to protect workers, such as a unique identification 
number for workers or the creation of a public body ex-
pert in controlling price offers.

The discussions and opinions expressed by the panel 
members can be fully listened to here.
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“Discussions”

Professor Daniel Dumont (Université libre de Bruxelles) 
chaired the lively discussions with the audience. These 
discussions related to the beneficiaries of social dum-
ping, the ways in which more effective inspections 
could be developed on the ground, preliminary checks of 
the subcontractors before they start working and the 
extension of the available databases so that more infor-
mation and data would be accessible to public bodies. 

The discussions with the audience can be fully listened 
to here.

Conclusions

In his conclusions, Professor Patrick Goffaux (Dean of 
the ULB Law School) mapped the relationships between 
the two different legal fields that were brought in the 
discussions: public procurement is a technique that aims 
to provide public bodies with goods, works and services 
for the common good; social law provides protection to 
the workers. Social dumping seeks to legally or illegal-
ly reduce these protections and put the common good 
in jeopardy. To bridge these two fields, a “sound” and 
loyal competition is required, so that an equal access 
to public contracts is secured to all economic actors. 
Public bodies have a distinctive role to play to ensure 
that taxpayers’ money is not misused or used in ways 
that undermine the social well-being of the collectivity. 
However, their limits in terms of control and monitoring 
economic actors during public procurement need to be 
accepted: other entities, such as the labor inspectorates 
or the public prosecutors, have the legal duty to ensure 
that infringements to social regulations are identified, 
prosecuted and sanctioned. 

Yseult Marique, December 2017
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