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I-INTRODUCTION

The very starting point of the EU-Japan SPA is 
anchored in the respect of fundamental and 
shared values between the Parties. Among these, 

human rights constitute a fundamental component:

“Reaffirming their commitment to the common 
values and principles, in particular democracy, 
the rule of law, human rights and fundamental 
freedoms, which constitute the basis for their 
deep and long-lasting cooperation as strategic 
partners”.

The SPA is based on a common understanding 
regarding the axiological importance of certain rules, 
which require a further development in this treaty. 
The treaty instrument therefore begins with the 
celebration of a common vision. It can be questioned 
if the Asian vision of international law would not lead 
to considering human rights differently from what 
Europeans have considered to be the unique way of 
conceiving them; idea that is tackled in the famous 
Eurocentric perspective critique. 

Considered in this way, human rights therefore appear 
at strategic locations in the agreement, as in Article 
1, affirming that the very purpose of the SPA is to 
“contribute jointly to the promotion of shared values 
and principles, in particular democracy, the rule of law, 
human rights and fundamental freedoms”. 

An Article 2 is entirely dedicated to them and functions 
on two fundamental levels. The first paragraph reaffirms 
the commitment to human rights instruments, such 
as the Universal Declaration of 1948, as their principles 
“underpin the domestic and international policies of 
the Parties”. Here is an idea of multi-level protection 
that is considered as a mutually shared vision of the 
structural protection of human rights. There again, 
one could wonder if the Japanese and the EU legal 
structures could be equated so easily as only the latter 

has developed such a particular multi-layered approach 
to the supra-national protection of human rights. 

The second paragraph confirms that the parties 
promote human rights “in international fora”, as well as 
“with or in third countries”. Here is an idea of necessary 
expansion of these values, beyond the limited scope of 
application of the treaty. The underlying idea could be 
that human rights are obligations erga omnes and not 
erga omnes partes, their respect has to be promoted 
beyond the bilateral relations linking the parties. 
Indeed, the ICJ had already enunciated this idea in 
the 1951 advisory opinion on the Reservations to the 
Genocide Convention, while claiming that the “the 
principles  underlying the Convention are principles  
which are recognized by civilized nations as binding  
on States, even without any conventional  obligation”1. 
Building on this dictum, the Court clarified their erga 
omnes obligations status in 1970, stating that “in view 
of the importance of the rights involved, all States can 
be held to have a legal interest in their protection; they 
are obligations erga omnes. Such obligations derive, 
for example, in contemporary  international law, from 
the outlawing of acts of aggression, and of genocide, 
as also from the principles and rules concerning the 
basic rights of the human person, including protection  
from slavery and racial discrimination”2. 

Interestingly enough, for the rest human rights 
are mentioned in relation to two particular issues: 
counter-terrorism (Article 8 aiming at countering  
“acts of terrorism in all its forms and manifestations in 
accordance with applicable international law, including 
[…] international human rights law”) and cooperation 
on cyber issues (Article 36 aiming at promoting “human 
rights and free flow of information to the maximum 
extent possible in cyberspace”). It is striking to see that 

1 ICJ, Reservations to the Convention on Genocide, Advisory Opinion 
of 28th May 1951, ICJ Reports 19-51, p. 23.
2 ICJ, Barcelona Traction, Light and Power Company, Limited, 
Judgment of 5 February 1970, ICJ Reports 1970, p. 32.
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these are two fields in which the CJEU has strongly 
promoted the development of a certain “culture of 
human rights”, being confronted to the weakness of 
the international level of protection3. One can simply 
think about the Kadi philosophy4, where dualism allows 
introducing fundamental freedoms concerns in an area 
of counter-terrorism where the UN mechanism was not 
taking them into serious account. One can also think 
about the case law of the court on data protection 
after the Digital Rights case5, developing standards 
that are now used in many different contexts. 

The purpose of this article is therefore to question 
the very starting point, the very assumption of the 
discourse of the EU-Japan SPA, according to which 
the human rights protection in undeniably a common 
value and therefore a common fight to be pursued 
with a common strategy because nothing divides the 
two legal traditions in this field. It tries to question 
the premises of this discourse to contextualize the 
meaning of this commitment to human rights (1), 
as well as the vision according to which they must 
be protected in a multi-level way (2). Does this SPA 
starting point take into consideration the different 
legal traditions of the parties, or does it strengthen a 
Eurocentric approach that Japan simply endorsed, for 
whatever political reasons? 

II- DECONSTRUCTING THE COMMITMENT TO HUMAN 
RIGHTS

The discourse of human rights commitment in the EU-
Japan SPA tremendously recalls the linguistic structure 
of two important EU law provisions. The first is the 
preamble of the Charter of fundamental rights of the 
EU, stating at its very incipit that

“The  peoples  of  Europe,  in  creating  an  ever  
closer  union  among  them,  are  resolved  to  
share  a  peaceful future  based  on  common  
values”

There is a complete parallelism between the two 
preambles, as they both stress the idea of “common 
values” as an axiological source of the legal instrument 
of human rights protection. Now, of course, the 
common values convergence between EU member 

3 For this parallelism, see the brilliant ongoing doctoral work of 
Lola Tonini Alabiso at the University of Luxembourg.
4 De Búrca, Gráinne. “The European Court of Justice and the 
international legal order after Kadi.” Harv. Int’l LJ 51 (2010): 1.
5 Fabbrini, Federico. “Human rights in the digital age: The European 
court of justice ruling in the data retention case and its lessons for 
privacy and surveillance in the United States.” Harv. Hum. Rts. J. 
28 (2015): 65.

States and their common constitutional traditions 
cannot be totally equated to the community of values 
existing between the EU and Japan.

The second provision is Article 3(5) TEU, recalling the 
commitment of the EU to the respect and development 
of international law :

“In its relations with the wider world, the 
Union shall uphold and promote its values 
and interests and contribute to the protection 
of its citizens. It shall contribute to peace, 
security, the sustainable development of the 
Earth, solidarity and mutual respect among 
peoples, free and fair trade, eradication of 
poverty and the protection of human rights, 
in particular the rights of the child, as well as 
to the strict observance and the development 
of international law, including respect for the 
principles of the United Nations Charter”.

This idea of protection of fundamental rights via 
the respect and development of international law is 
mirrored in the philosophy of Articles 1 and 2 of the 
SPA. They both start declaring the intention to spread 
the message of human rights beyond the limits of 
the legal sphere of validity of the instrument at stake.  
What is more, the SPA is meant to contribute to  the 
strict observance of international human rights law. 
And yet the hegemonic intention of human rights 
diffusion is placed before the idea of respect of 
international norms. 

If the legal strategy is indeed the same, one can 
wonder if the context should not call for particular 
caution. Is transposing ideas from an internal context 
to the external relations setting as easy as it may 
seem? The Marxist analysis on human rights is a 
good starting point for the deconstruction of this 
discourse6. Marxist philosophy has challenged the very 
idea of human rights considering the right-holder a 
sacred (bourgeois) entity acting at the expenses of the 
collective dimension of a political society.

The fundamental problem of the European conception 
of human rights would be to focus exclusively on 
the individual and to forget the group. Alternative 
perspectives show that this focus is not endemic to 
the human rights philosophy but has a clearly cultural 
dimension. The Inter-American Court of Human Rights 
as well as the African Court of Human and People’s 
rights have constructed a much more balanced case 

6 Žižek, Slavoj. “Against human rights.” Wronging Rights?: 
Philosophical Challenges to Human Rights (2005): 149-67.
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law in this regard. The praetorian work of these 
Courts has used (sometimes weak) textual premises 
to increase the protection of collective rights, so as 
to create a fine-tuned balance between the individual 
and the collective dimension. This achievement is for 
example accomplished by the African Commission 
in its cases against Nigeria7, where it drew from 
a very elusive article 19 of the Charter on the right 
to self-determination not a right to secession but a 
right of local populations to sufficient and dignified 
economic resources. There where the UN Human 
Rights Committee has considered Article 1 on self-
determination as not subject to individual violation 
requests, the African Court has started from its 
collective dimension to change its morphology and 
to give it a substantial content that can be invoked 
before a court. A similar objective was pursued in 
the case law of the Inter-American Court regarding 
indigenous populations or reparations, where the 
judgments of the Court recall the importance of the 
collective dimension of rights (think about all the non-
monetary remedies asking States to build memorial 
monuments or organize collective awareness events). 
A recent example is the case law regarding Article 26. 
In the Lagos del Campo v Peru case of 20178, the Court 
has substantially reshaped the content of the article 
to include economic and social rights as part of the 
Conventional protection, which is also the starting 
point for a further protection of a collective dimension 
of human rights. 

Now, Japanese culture has always been described as 
putting a stronger focus on the collective dimension 
as opposed to the individual perspective. Cross-
cultural social psychology theorized this shift with 
the “individualism vs collectivism” divide9. Historians, 
following Ginzo Uchida’s groundbreaking work on the 
topic10, have maintained that this collectivism is the 
result of the traditional sakoku, the isolationist foreign 
policy that started with the Tokugawa shogunate11. 
Sociologists have intensively worked on this “worldwide 

7 ACommHPR, Social and Economic Rights Action Centre and the 
Centre for Economic and Social Rights v Nigeria (SERAC v Nigeria), 
Communication 155/96, para. 56.
8 IACHR, Lagos del Campo vs Peru, Case No. 12.795, Judgment of 
31 August 2017 (Preliminary Objections, Merits, Reparations and 
Costs).
9 Triandis, Harry. “Collectivism v. individualism: A reconceptualisation 
of a basic concept in cross-cultural social psychology.” Cross-
cultural studies of personality, attitudes and cognition. Palgrave 
Macmillan, London, 1988. 60-95.
10 Ginzo, Uchida. “Nihon keizai shi no kenkyū.” Tokyo: Dōbunkan 
(1921).
11 Howell, David L. “Territoriality and collective identity in Tokugawa 
Japan.” Daedalus 127.3 (1998): 105-132.

stereotype that Japanese, compared to Americans, are 
oriented more toward collectivism”12. Lawyers have also 
argued that the “sakoku mentality” imbued Japanese 
mentality and lead to a peculiar legal attitude13.

Constitutional lawyers have adopted an alternative 
reading. They stress that the relation between the 
State and the individual is deeply rooted in a different 
philosophical conception of the role of the State14. For 
instance, Takashi Miyajima has theorized the Japanese 
State as an ie (literally “house”): the State is conceived 
as a multi-layered conjunct of intermediate social 
groups that convey the authority of the State, instead 
of functioning as limits to the power of the sovereign 
in the Occidental fashion15. 

In his The Spirit of Japanese Law, John Owen Haley 
theorized the role of community in Japanese law in a 
very subtle fashion. From a historical perspective, “the 
law will be used to protect the individual from expulsion 
by the community but not prevent the community’s 
routine control over the individual”16: if human rights 
are a discourse against power, in Japanese law they 
are seen first of all as a tool to protect against the 
expulsion from the community. Looking at the way 
national courts used “good faith” or general standards, 
he concluded that “legal rules establish standards of 
conduct in a communitarian society. To the extent 
that judges themselves retain the public’s trust and 
accurately express the sense of the community, their 
views carry weight, and the rules they articulate do not 
require coercion to be effective”17.

It goes beyond the scope of this article to take a 
position on the peculiar nature of the human rights 
experience in the Japanese culture. What is evident 
nevertheless from the existing doctrinal discourse 
is that the particularism of the Japanese vision of 
fundamental rights should be studied deeper from the 
legal perspective. For this reason, banalizing it risks to 

12 Kobayashi, Emiko, Harold R. Kerbo, and Susan F. Sharp. “Differ-
ences in individualistic and collectivistic tendencies among college 
students in Japan and the United States.” International Journal of 
Comparative Sociology 51.1-2 (2010): 59-84.
13 Ex multis, Nagatomo, Jun. Migration as transnational leisure: 
The Japanese lifestyle migrants in Australia. Brill, 2014, p. 50. 
14 Higuchi, Yōichi, and Christian Sautter. L’État et l’individu au 
Japon. Ecole des hautes études en sciences sociales, 1990.
15 Miyajima, Takashi. “Aperçu historique des mouvements de 
défense de l’individu”, in Higuchi, Yōichi, and Christian Sautter. 
L’État et l’individu au Japon. Ecole des hautes études en sciences 
sociales, 1990, p. 135.
16 Haley, John Owen. The spirit of Japanese law. University of 
Georgia Press, 2006, p. 123.
17 Ibid., p. 155.
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create a problematic hiatus. If the mutual commitment 
to human rights is undeniable and welcome, what do 
we exactly mean by human rights in the SPA?

III- DECONSTRUCTING THE MULTI-LEVEL PROTECTION 
LAYERS

The second fundamental structural characteristic of the 
SPA approach to human rights is the attention given to 
a multi-level protection in its Article 2. This perspective 
is yet again replicating a European perspective, deeply 
rooted in legal pluralism, according to which the 
interconnection of different normative spheres can 
achieve a better level of protection via judicial dialogue 
and mutual support. 

Indeed, in pluralist terms, the interconnection of 
constitutional traditions, a supranational level 
of protection (be it EU law or the ECHR) and the 
international human rights mechanisms has been 
considered as the materialization of the philosophy 
of “multi-level constitutionalism”18. The philosophy 
of what Habermas has called a new “postnational 
constellation”19 mirrors the pluralist dialogue between 
the national and the EU legal systems, functioning in 
harmony in a “contrapunctual law” philosophy20.

The transposition of this idea to the SPA calls for two 
kind of comments. First, Japan does not have the same 
multi-level approach to fundamental rights protection 
structurally. In his fundamental work on international 
human rights law in the Japanese legal system, Yuji 
Iwasawa concluded in 1998 that “Japanese courts are 
reluctant to deal with international law because of their 
unfamiliarity with this new branch of law” and that 
“Japanese law has significantly improved through the 
revision of laws, and even though direct invocation of 
international human rights law is unsuccessful before 
the courts, the laws are often eventually amended in 
the political process (…) international human rights 
adjudication has been less effective as a legal weapon for 
winning cases in the courts than it has a political means 
of giving legitimacy to movements to change Japanese 
laws”21. This analysis showed clearly that the traditional 
attitude of the Japanese legal order towards human 
rights is not one of pluralism or monism, not of direct 

18 Pernice, Ingolf. “Multilevel constitutionalism in the European 
Union.” European law review 27.1/6 (2002): 511-529.
19 Habermas, Jürgen. The postnational constellation: Political 
essays. John Wiley & Sons, 2018.
20 Maduro, Miguel Poiares. “Contrapunctual Law: Europe’s 
Constitutional Pluralism in Action” in N Walker (ed), Sovereignty in 
Transition. (2003).
21 Iwasawa, Yūji. International law, human rights, and Japanese law: 
the impact of international law on Japanese law. Oxford University 
Press, 1998, p. 288.

integration but of indirect consideration. Despite the 
eventual concrete convergence of results, the Japanese 
tradition does not seem to be ontologically inclined 
towards a multi-level constitutionalism philosophy.

Japanese constitutional law literature confirms this 
claim. It is generally acknowledged that the concrete use 
of the a posteriori constitutional concretizes in a lack of 
dynamism of the Supreme Court. Its case law would be 
imbued with a strong deference towards the legislature, 
translated in an important use of the theories of actes 
de gouvernement or of the margin of appreciation that 
paralyze a ripe use of constitutional fundamental rights 
control22. For this reason, Masami Itô, who was professor 
of constitutional law and became judge at the Supreme 
Court, considered that it would be necessary to create 
a self-standing constitutional judge, as the Supreme 
Court has demonstrated a lack of sensitivity towards 
constitutionality issues23. 

Second, even from a European perspective, one has to be 
aware that the multi-level constitutionalism approach 
is not always a promise of human rights development 
but can be used for human rights restriction.

It is obvious that the Solange approach, started by the 
German and Italian Constitutional Courts to encourage 
the CJEU to introduce human rights concerns in a legal 
order that had forgotten them, is a pluralist tool for 
fundamental rights protection. But this kind of judicial 
dialogue can be used in both directions. As was aptly 
remarked by Constance Grewe, starting from the 
Lisbon decision, the German constitutional court has 
started affirming its exclusive power to define what is 
the content of the notion of “constitutional identity”, 
refusing any intervention of the ECJ in this sort of 
domaine reservé. This approach has been replicated 
by the Italian Constitutional Court in MAS or by the 
Czech and Polish judges. Similarly, the Hungarian 
constitutional court has been citing the evolution in the 
case law of the Bundesverfassungsgericht to replicate 
an increasing attitude of closure towards European 
integration, showing that the Solange can be used not 
only to increase human rights protection but also to 
pursue an increased nationalism24.

IV- CONCLUSION

Applying discourse analysis to the SPA provisions on 

22 Ueno, Mamiko. Justice, constitution et droits fondamentaux au 
Japon. LGDJ, 2010, notably p. 229.
23 Masami, Ito. Saibankan to gakusha no aida [Between Judge and 
Scholar]. 1993, p. 116.
24 See my interview with Prof Grewe on the blog (https://blogdroiteu-
ropeen.com/2019/12/03/entretien-avec-la-prof-constance-grewe/).

https://blogdroiteuropeen.com/2019/12/03/entretien-avec-la-prof-constance-grewe/
https://blogdroiteuropeen.com/2019/12/03/entretien-avec-la-prof-constance-grewe/
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human rights, we can wonder whether these articles 
are the product of a real attempt to distillate provisions 
reflecting two different visions of a same goal (the 
increased protection of the individual), or whether 
they are the replication of the EU law discourse on 
fundamental rights. 

The EU-Japan SPA tends to demonstrate rather the 
latter tendency. The discursive form of its commitment 
towards human rights law and its recognition of a 
necessary multi-level protection structure can lead 
to question if these ideas really reflect a Japanese 
approach towards fundamental rights. If the 
Eurocentric vision of international human rights law 
has been criticized as being problematic in many ways, 
we can wonder whether this hegemonic discourse can 
seriously be transposed to an instrument concluded 
with a country whose legal philosophy can be quite 
different. Beyond the political considerations that can 
explain this discourse, it could be interesting to wonder 
whether working more on finding the particularism 
of the Japanese approach to human rights would 
not enrich the European tradition. We may wonder 
whether, instead of replicating the European discourse, 
listening to another language on a common interest 
could not enrich our own idiom. 

Adopting a “trans-civilization” perspective, embracing 
all the complexity of a multipolar and multicivilizational 
world, the Japanese international lawyer Yasuaki Onuma 
tried in his book to attract “the readers’ attention to 
the situations and perspectives of non-Western people, 
which have tended to be ignored by major treatises. If 
human rights is a problem directly affecting human 
dignity, the situations and perspectives of those 
representing some 90 percent of humanity–the very 
subjects of human rights–should not be overlooked”25. 
This is probably also what the reader of the SPA and of 
any future agreement of the EU should bear in mind. 
Indeed, going beyond the case of Japan, “In nations 
where memories of past interventions by Western 
powers under such slogans as ‘humanity’ or ‘civilization’ 
remain, ‘human rights’ sometimes sound like another 
beautiful slogan by which Western powers rationalize 
their interventionist policies”26.

25 Yasuaki, Onuma. International Law in a Transcivilizational 
World. Cambridge University Press, 2017, pp. 360-361.
26 Ibid.
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