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Résumé :  
 
Les 6 et 7 octobre dernier, l’Académie de droit européen (ERA) organisa, à Trèves 
(Allemagne), sa conférence annuelle sur le droit européen de la consommation. Ce fut 
l’occasion, pour divers experts du droit européen de la consommation, de questionner la 
pertinence du cadre juridique européen (de protection des consommateurs) à l’ère de la 
numérisation du marché unique et du dérèglement climatique.  

La conférence a été l’occasion de riches débats. Il en est ressorti que sur nombre de points, le 
droit européen de la protection des consommateurs est à la fois insuffisant et lacunaire. Il est 
évident que le comblement des points lacunaires nécessite une action législative. A cet égard, 
des recommandations tendant à garantir aux consommateurs un niveau élevé de protection tout 
en favorisant l’innovation techno-centrée, ont été formulées à l’intention du législateur 
européen. Vous trouverez davantage de détails sur lesdites recommandations dans le rapport de 
synthèse de la conférence que nous vous proposons ci-dessous. 

 

******** 

 
The digital transformation of the European economy is bringing about radical changes in the 
way businesses operate. In fact, the systematic use of Artificial Intelligence (hereafter AI) in 
the Single Market, which is a symptom of such transformation, is believed to be life-changing 
for consumers. It is undeniable that AI can provide EU consumers with unexpected 
opportunities in terms of accessing innovative products and/or services. However, this must not 
negate the fact that the use of AI in the single market can “make it harder” for consumers to 
make informed choices. Plus, in some cases, profiling techniques or the use of dark patterns 
can get consumers’ transactional decisions influenced at their detriment.  

These “new” commercial practices raise several questions related to the enforcement of EU 
consumer protection law, such as:  
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Are the Unfair commercial practices and the unfair contract terms directives adequate to deal 
with new technologies and data driven practices? How can digital fairness be achieved? What 
is the new fitness check of EU consumer law on digital fairness about? How were the sale of 
goods and Digital content directives implemented? What are the impacts of recent CJEU rulings 
for consumer protection? What are the latest developments in the EU travel Law? How can the 
green transition be achieved for an environmentally sustainable consumption in the Union?  

The Academy of European (ERA) 2022 Annual Conference on EU Consumer Law had been 
dedicated to these questions. The conference was held at Trier (Germany) and online on 6 & 7 

October 2022. During these two days, different EU Consumer Law experts shared, with the 
audience, thoughts and commentaries on how: to make digital fairness a reality in the European 
internal market. (1). The audience were also presented the new face of the EU travel law and 
the European Commission planned actions to make the green deal happened (2). 

 

1. Attaining Digital Fairness in a Subscription-Based Economy 

 

The attainment of this objective had been envisaged, expressly or not, by at least seven 
speakers; the first being Prof. Alberto De Franceschi (University of Ferrara). 

Both, the Sale of goods Directive 2019/771 (SGD) and the Digital Content Directive 2019/770 
(DCD), came into force on January 1st, 2022, “in almost all EU member states”, he indicated 
at the very start of his talk.  

As far as the achievements are concerned, he utters that the adoption of harmonized rules [on 
consumer contract law] has been one of the main achievements of these two instruments; in the 
sense that it brought about legal certainty by removing or reducing contract law-related 
obstacles for both consumers and traders. In fact, under the new rules set by the SGD and the 
DCD, the consumers will access lager choice of goods at a competitive price. De Franceschi 
then went on to deal with what he called “remaining challenges”. To illustrate this point, many 
examples have been used. Two of them may be mentioned here.  

First, it is a well-known fact that, when it comes to “goods with digital elements”, planned 
obsolescence is a serious issue with possible ecological incidences. It is serious enough to catch 
the attention of EU co-legislators. Consequently, article 7 (1) “d” of the SGD considers the 
notion of durability as an “objective requirement for conformity”. The notion of durability 
refers to the ability of a particular goods to maintain its required function and perform through 
normal use (article 2 (13) SGD).  

Articles 2 (13) and 7 §1, d) of the SGD are intended to address the issue of premature 
obsolescence. However, when Prof. De Franceschi questioned the ability of the cited articles,  
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they looked insufficient “to tackle premature obsolescence”. So, this has been considered as a 
missed opportunity for better and efficient regulation. 

The second example is about the DCD. Under this text, consumers can provide personal data 
in exchange for the supply of a digital content/service (Article 3 (1) DCD). This has been 
characterized by Prof. De Franceschi as “data as a counter-performance”; a concept that echoed 
later in Joasia Luzak’s talk (University of Exeter). They both agreed that this is a type of 
payment/price that should have been taken into consideration in the definition of the ‘price’ 
(See article 2 (7) DCD). Another missed opportunity, and more importantly a sign that the DCD 
like the UCPD (for Unfair commercial Practices Directive) is not future proof. To catch this 
opportunity up, it has been recommended to amend the notion of price. In addition, Prof. Luzak 
proposes to oblige platforms to let users know that the data that they provide, represent a huge 
commercial value. She insisted on the fact that where data is a counter-performance, there is no 
free access. Therefore, any ad. or similar content based on the pretend of free access is false 
and should fall under the UCDP as a misleading practice prohibited. 

Prof. De Franceschi closed his presentation with some suggestions to help improve the 
enforcement level of the “twin directives”. He suggested to widen the definition of the “price” 
to include the notion of “data as a [possible] counter-performance”.  

A “Fitness check of EU consumer law [on digital fairness]” was launched in spring 2022 by the 
European Commission. Ms. Braun (DG Justice and Consumer, European Commission) 
explained that it aims to provide for “a formal evaluation of multiple” EU legal acts. This 
current fitness concerns three instruments: The Consumer Rights Directive (CRD), the Unfair 
Contracts Terms Directive (UCTD) and the Unfair Commercial Practices Directive (UCPD). It 
aims to determine whether these important horizontal consumer law instruments are still 
adequate to ensured high standard of consumer protection in the digital era. 

Concerning the timetable of the fitness check, the call for evidence has ended in June 2022. The 
public consultation is planned for the fourth quarter of 2022. And the Fitness check report is 
likely to be published in the second quarter of 2024. 

The floor was then given to Christoph Busch (Prof. at the University of Osnabruck [Germany]). 
He started his presentation with an interesting economical observation. He points out that, due 
to the ongoing digitalization, EU economy has shifted to a “digital subscription economy”. He 
then went on to say, that from an EU consumer Law perspective, the rise of this subscription-
based business model either creates new risks for consumers or exacerbate existing risks. For 
matter of illustration, we have all experienced, personally, or not, how easy and quick it is, in 
the digital Single Market, to enter a contract and, how hard and complex it may be, in some 
cases, to terminate it. Amazon Prime services would be a good example.   
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In such a context, the following question must be addressed: Does EU Law provide the 
consumer with adequate tools to deal with the challenges raised by the new risks made visible 
by the “boom of the digital subscription economy”?  

In addressing this question, Mr. Busch came up with an answer that had the merit of concision 
and clarity: “To some extent, [he argues] EU law already provide answers to th[is] question”. 
He convokes the articles 6 and 7 of UCPD. Under these provisions, misleading practices are 
prohibited, as well as omitting information about a recurring cost of a subscription. In respect 
to the first prohibition mentioned, it is required from traders to make it clear, with 
“unambiguous formulation”, that by signing up for a free trial, consumers will be charged on a 
regular basis, since they ended up finding themselves engaged in a subscription service contract. 
The number of litigations based on the violation on the part of traders, of these provisions, 
demonstrates that it is not a rare practice in the digital Single Market. Here are two of them.  

First, the case C-611/14, Canal Digital Denmark, ruled by the Court of Justice of the European 
Union (CJEU) on 26 October 2016. In that case, Canal Digital Denmark adopted a commercial 
practice consisting in the division of the price of the services offered. Then the most attractive 
price was presented to the consumer, with no clear reference to any additional charges. Yet, 
consumers were charged additional price. The court considered that this omitting practice 
misled the consumer. Articles 6 and 7 UCPD were then interpreted as prohibiting such practices.  

The second case C-249/21, also mentioned by Massimiliano Puglia (Court of Justice of the 
European Union) dealt with the non-formation of a contract for accommodation and opposed 
Fuhrmann-2-GmhB (a German Law company) to B (a consumer) based in Germany. B. booked, 
online, for a short-term accommodation and “confirmed” his booking by clicking on the 
‘Complete Booking’ button available in Germany. But he did not show up to use the rooms. 
The trader claims that under the CRD and German law (section 312j (3)), B. should pay 
cancelation fees. B argues that under article 8(2) CRD, no valid contract was formed between 
them. So, the referring court asked the CJEU to interpret article 8 (2) of the CRD. 

The court interpreted Article 8 (2) of the CRD as saying that, when a consumer is going through 
an ordering process, “only the words that appear on the [ordering] button should be taken into 
account”. It could mean that the formulation “complete booking” is not unambiguous; therefore, 
it does not correspond to the words “order with obligation to pay”. 

Christoph Busch closed his presentation by discussing “four areas” where improvements are 
needed. First, to make easy cancellation a tangible reality, there is need for a positive design 
duty for easy cancellation, instead of negative prohibition of dark patterns. Secondly, he 
suggested to make it compulsory upon traders to send reminders about auto-renewal 
subscription. Thirdly, as a requirement of fairness, reminders are also necessary in case of long-
term inactive subscription and how to terminate it. Fourthly, he recommends to focus on some 
indispensable intermediaries as potential regulatory intermediaries. Payment service providers 
like Visa would be a perfect example. Since, in case of subscription based on or including a free  
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trial period, Visa required of merchants that want to bill services via Visa cards, to send a 
reminder to consumers about the end of the trial period. At first, this requirement is intended to 
reduce the number of complaints received from consumers. But it helps enforce EU consumer 
law.  

Kasper Drazweki from the European Consumer Organization gave the audience insights about 
“dark patterns”. What does the expression “dark patterns” refer to?  

From a consumer Law perspective, dark patterns can be defined as manipulative interfaces, 
generally intended to influence consumers’ transactional decisions. In some cases, the word 
“user” is more convenient. In the digital Single Market, they are quite rare traders that do not 
use Dark patterns. Yet, they present a number of risks that may impact consumers’ financial 
situation or some of their fundamental rights (because of the invasive character of dark 
patterns). Sometimes the use dark patterns lead to a violation of competition law.  

Having regards to the reasons enumerated above, dark patterns could be considered as one of 
the most challenging obstacles that stand in the way of digital fairness. They are utterly 
incompatible with the transparency principle stipulated in the GDPR (Article 5(1) “a”).  

In such context, the consent requirements (Art. 7 GDPR) cannot be met, which leads to the 
issue of liability that Agnieszka Jablonowska (European University institute) talked about. Plus, 
to some degree, the use of manipulative interfaces raises ethical issues, as they subvert or tend 
to subvert user autonomy. 

Felix Flücke (University of Luxembourg) analyzed under the UCPD, in a case study, how online 
platforms govern influencer marketing. The study conducted in 2019 was updated in 2022. It 
concerns five online platforms: YouTube, Pinterest, Snap Chat, Instagram and Facebook. The 
study seeks to compare these platform’s standard terms on sponsorship disclosure in Germany 
and United-Kingdom. It has been published in C GOANTA and S RANCHORDAS (eds), The 
regulation of social media influencers (Edward Edgar 2020) 

The study examined the duty to disclosure possible sponsorships regarding nine types of 
advertisement-based marketing practices involving influencers. Among other thing, online 
marketing by brand where the duty to disclosure is not required, commercial break within a 
video (where it is required), Giveaway like free items, product placement, affiliated links (in 
these three areas the duty to disclose sponsorship is required) etc. 

It revealed that while some platforms like YouTube and Facebook complied with extremely 
detailed rules, others like Snapchat and Pinterest do not address at all some issues related to 
“hidden influencer marketing”. The study, somehow, pleads for more honesty on the part of 
influencers; since the service providers have no general duty to monitor (article 15 of the e-
commerce directive and the recital 47).  

Nonetheless, it is of their responsibility, to delete, as soon as possible, any content/information 
that is illegal  (CJEU, case C-18/18 Eva v. Facebook). It is only under such condition that they  
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can expect “to benefit from a limitation of liability”. In substance, this is what emerged from 
Agnieszka Jablonowska’s presentation. Overall, the e-commerce directive established a number 
of circumstances in which service providers can benefit from the liability exemptions. 
Especially, when they restrain themselves from undertaking activities that go beyond the sphere 
of ‘mere conduit’ or caching’ stipulated and defined respectively in Articles 12 and 13 of the 
directive 2000/31. This trend is being recalibrated under the Digital Service Act (DSA).   

Prof. Olha O. Cherednychenko (University of Groningen) discussed “[the] latest developments 
in consumer finance”. She started her presentation by focusing on the “current problems with 
the existing Consumer Credit Directive (CCD)”. But her ultimate goal was to get the auditoire 
involved in a discussion around the proposal for a new directive on consumer credits puts 
forward by the European Commission. The proposal is destined to adapt EU consumer credit 
rules to the changes “brought about by the digitalization”.  

The assessment of the CCD revealed that the enforcement of this instrument had been troubled 
by “major problems”. The first being the spreading of the practices of irresponsible lending. 
Then comes the “requirement of payment protection insurance to protect the loan (these are 
prohibitive amounts in some cases)”, the ambiguous wording of certain articles, the fact that 
credit related advertisements are not always adequate to the “growing” digitalization of the EU 
credit market, differences in enforcement, etc.    

The notion of responsible lending was a key concept in her presentation. According to what 
Prof. Olha utters, are considered responsible, lenders that do not focus exclusively “on credit 
risk and its profitability”. Credit agreement compatible with the notion of responsible lending 
principles entails that the lender should consider “consumers’ borrower interests and needs”. 
Where the credit is not suitable for the need and financial situation of the credit-consumer, the 
“creditor should refrain from concluding a loan agreement”, in order to prevent both over-
indebtedness and reciprocal lack of trust on the credit market (see case C-58-18, Michel Shyns 
v. Belfius Banque SA). 

The provisions laid down in the proposal for a new CCD is clearly intended to keep high the 
consumer protection standard in the single market by increasing creditor’s duties (e.g., 
creditworthiness assessment, duty to assist the consumer by assessing his financial needs, etc.). 
This seems to be the best way to reconquer the credit-consumer’s confidence.  

The forthcoming “credits directive” will have a larger scope. The inadequacy with the growing 
digitalization seems to have been addressed (how effective will that be?). Amongst others 
things, art. 13 of the proposal requires from creditors to inform properly the consumers when 
they receive offers based on profiling or any other automated processing. Plus, under the draft 
regime “unsolicited sale of credit” will be banned, including non-requested pre-approved credit 
cards” delivered to the consumer (Art. 17 of the proposal).  
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2. The New Face of EU Travel Law 

Stephen Mason (senior Counsel, TravLaw) shared with the audience “recent developments in 
the [EU] travel law result[ed] from the pandemic”. He shed light on different aspects of the 
directive 2015/2302 on package travel and linked travel arrangements which repealed the 
directive 90/314/ EEC with effect from July 1st, 2018. Since then, the EU travel law looks totally 
different. EU travel has changed “a lot”, starting with the definition of package as core notion. 

The definition of what a package is, has been “massively widen”. Since July 1st, 2018, 
constitutes a package “any combination” of at least 2 of the following 4 types of travel [related] 
services: 1° carriage of passengers; 2° accommodation linked or not to the carriage of 
passengers; 3° car hire (including some other vehicles) or 4° any other tourist services. The 
Package Travel directive (PDT) also introduced as a backstop a new concept called linked travel 
arrangements defined in Art 3. (5) PTD. 

Holydays may be the most expensive services in which the average consumer is absolutely 
constrained to hand his money over before receiving the services. So, it is of a particular 
importance to get the consumer right to be refunded guaranteed. In that regard, the package 
directive created a “fantastic scheme that ensures that any money handed over is financially 
protected” (Art. 11 PTD).  

Notably EU travel law does not know the word consumer. It rather uses the wide and vague 
notion of traveler Art. 3 (6) PTD. Anyone could be a traveler, therefore benefit from the 
protective regime offered by the package directive. 

When the pandemic hits, the package directive had been in force for a short period: about 18 
months. So, due to the limited period of application, the CJEU did not interpret that many 
provisions yet. There are interesting cases pending before the court. Most of the pending cases 
are related to Article 12 of the package directive. 

Article 12(2) of the package directive creates a “new right” according to which travelers are 
entitled to receive full refund in case of cancellation under unavoidable and extraordinary 
circumstances. In the pending case C-414/22, DocLX Travel Events, the referring court 
(Austria) puts before the CJEU two questions: 

First, “is the article 12(2) of the PTD to be interpreted as meaning that the traveler — 
irrespective of the time of his notice — is entitled to terminate the contract without paying any 
termination fee in any event if the unavoidable and extraordinary circumstances which 
significantly affect the performance of the package actually occurred at the (planned) start of 
the journey?” 

Secondly, “is the article 12(2) of the PTD 2015 to be interpreted as saying that the traveler is 
already intitled to terminate the contract free of charge if the occurrence of unavoidable and 
extraordinary circumstances was to be expected at the time of his notice of termination?”   
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To conclude on the travel law, it is important to bear in mind that due to COVID related effects 
on the travel sector (massive cancellation, lack of liquidity, etc.), consumers were denied their 
rights as they were often forced to accept vouchers. In a report dated back on March 1st, 2021, 
the European Commission strongly opposed compulsory vouchers. It advocated for vouchers 
based on a voluntary principle.  

The travel related activities are known to be damaging for the environment.  According to Jana 
Hošková (DG Justice and consumer, European Commission), the professional travel sector can 
be environmentally friendly. One way to achieve this is by creating conditions for travelers and 
consumers to make environmentally sound choices. This is called consumer empowerment. 

3. The Attainment of the Green Deal through the empowerment of EU consumer 

Jana Hošková intervenes on the empowerment of the consumer for the green transition. She 
assured that her topic has been mainly motivated by a number of observations. First, the lack 
of reliable information about the ability of the product to last long as they used to and eventually 
be repaired. Secondly, the frequent tendency of businesses to make misleading environmental 
claims.  
Before her advocacy for better EU regulation in favor of durability (including guarantee related 
issues) and repairability (European reparability score), Isabel Lopez-Neira’s diagnosis reached 
similar conclusions. Isabel is from The European Consumer Organization. 

The whole idea of the green transition is to better protect consumer against misleading 
information and help move towards more sustainable consumption. In that regard, a proposal 
was put forward by the European Commission on March 2022. And it aims to amend the CRD 
and the UCPD. Jana Hošková thinks that this is one the most suitable way to achieve the green 
deal or a greener EU. As far as the UCPD is concerned, the proposal seeks to amend article 6(1) 
of the UCPD by expanding the list of main products characteristics about which a trader is not 
allowed to conduct misleading commercial practices related to the environment or social 
impact, reparability or durability. The proposal also updates the backlist of misleading practices 
displayed in the Annex I of the UCPD by including, for example, the fact for a trader to make 
generic environmental claims without recognized excellent environmental performance, 
established in accordance with the EU Law. 
Given their potential, the green transition together with the digital transformation are among 
the top priorities of the new consumer Agenda that runs until 2025.  

 

 
 
 
 
 


